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We talk about 
a complete research system 


... and our books 
speak for themselves 


You may think that law books 
need no explanation, that any 
serious lawyer sees his need for 
them and acts accordingly. 


But which books, from the many 
today available, do you choose? 


The always up-to-date Key Num- 
ber System has been the central, 
unifying method of bringing 
Bench and Bar the law for nearly 
60 years. This long, nationwide 


experience and reputation of the 
modern Key Number System pays 
you handsome dividends each time 
you open a Key Number publica- 
tion. 


The next time you’re considering 
another addition to your law li- 
brary, remember the Key Number 
System and how it will bring every 
volume you now own to bear on 
your next legal question. 


WEST PUBLISHING CO. 


St. Paul, Minn. 


55102 
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@ FLORIDA LAWYERS are the brightest! Of the more than 
4,000 dues statements received in the first two weeks 
after they were mailed to the membership, not one major 
flaw has occurred by a lawyer operating under our new data 
processing system. You are all commended! We hope the new 
billing system is convenient for you and that it will 
serve the committees, sections, and every individual 
lawyer in The Florida Bar better. 


@ SECTION ACTIVITIES have had a major growth since the 
distribution of the eight-page informative "Section 
Activities Report 1967-68" describing the purposes and 
programs of each section of The Florida Bar. If your field 
of interest is embraced by one of these sections, you are 
urged to contribute your knowledge and skill toward aiding 
the meaningful work of these sections. If for any reason 


a copy of the report was not received in your office, 
please write us in Tallahassee and we will see that a copy 
is sent to you. 


@ THE FLORIDA BAR Foundation services continue to grow as 
more qualified Florida law students apply for the student 
loan program. Earlier this month Marshall M. Criser, 
chairman of the Management Committee supervising the loan 
program, reported that now over twenty students had made 
application for loans. The Board of Directors of the Foun- 
dation are hopeful that funds through the recently 
approved life insurance program of The Florida Bar will 
aid the Foundation in financially assisting our Florida 
law schools. This attractive life insurance program will 
be offered to the membership in the next few months. 


@ SERVICE to the membership is a goal of the headquarters 
staff. Nothing is more important to a young unemployed 
lawyer or an older one seeking a new location than the 
desired legal position. The Lawyer Placement Service of 
The Florida Bar has been. busier than ever filling this 
need. In the past year, 644 communications have gone 
forward to lawyers seeking employment or law firms seeking 
a lawyer. We hope you will not hesitate to use this 
service when needed. 
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@ NEW FLORIDA STATUTES are now ready for distribution. 

The 1967 edition is the first perpared under the direction 
of Ernest E. Means, Statutory Revision Department, and may 
be ordered from the office of Secretary of State. An order 
blank for this purpose is included in this issue of the 
Journal. 


@ MAJOR MEDICAL INSURANCE is a problem nationally and it 
seems that the Bar's program is no exception. Skyrocketing 
medical and hospital costs have come home to Florida 
lawyers who carry the Bar's major medical insurance 
coverage. There have been definite improvements in 

the policy coverage, but at the same time the premium 
rates had to be increased in the opinion of the Group 
Insurance for Members of The Florida Bar Committee. The 
program continues to be a valuable and sound one for 
lawyers in Florida—if you don't believe so, ask one of 
them who received more than $160,000 paid in claims 
during the past year. 


Let's be great in ‘68! 


Executive Director 
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Heres How to Order 


1967 FLORIDA STATUTES 


It is time to order your set of the official Florida Statutes, 
1967. The price for the three volume set is $38, including 
postage, payable to Tom Adams, Secretary of State, at the 
time of ordering. Each volume will be mailed as soon as it is 
available. Tear out and complete this order blank and mail 
it immediately. 


To: TOM ADAMS, Secretary of State, 
Capitol Building, 
Tallahassee, Florida 32304 


My check for $ is attached hereto for _______ sets of 
the 1967 FLORIDA STATUTES, published by the Statutory Revision 
Department. 


Please MAIL to address below: 


Name of Firm 


Street Address 
City 
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We specialize 
in locating 
Heirs to Estates 


fete 


WRITE for We are pleased to discuss 
complimentary 

any heirship problem 
genealogical without obligation. 


chart Please call collect. 


FERS 
ALTSHULER GENEALOGICAL SERVICE 


\\ 501 Seybold Bidg. Miami, Florida 23132 FR 4-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service co ATTORNEYS © ADMINISTRATORS «© EXECUTORS * TRUSTEES * BANKS 
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Support and make FIRST 


Your Florida Bar Group Insurance 
Programs 


¢ Disability Income 
¢ Major Medical 
Accidental Death 


¢ Professional Liability 


For detailed information, write 
ROBERT TRAVIS, President 


ASSOCIATION GROUP 
UNDERWRITERS, INC. 


1165 S. Edgewater Avenue 
Jacksonville, Florida 32205 
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MarsHAtt M. Criser, President-elect 
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MarsHA ct R. Cassepy, Executive Director 


TALLAHASSEE 


JOE J. HARRELL, first (1)* 

LEO L. FOSTER, second (1) 

D. FRED MCMULLEN, second (2) 
BYRON BUTLER, third (1) 
(POSITION VACANT), fourth (1) 
MARK HULSEY, JR., fourth (2) 
SAM GOODFRIEND, fourth (3) 
WILLARD AYRES, fifth (1) 
WILLIAM J. CASTAGNA, sixth (1) 
PAUL H. RONEY, sixth (2) 
HAMILTON D. UPCHURCH, seventh (1) 
WESLEY A. FINK, seventh (2) 
PARKS M. CARMICHAEL, eighth (1) 
JOHN M. MCCARTY, ninth (1) 
JAMES A. URBAN, ninth (2) 

ROE 4. WILKINS, ninth (3) 

ROY ©. SUMMERLIN, tenth (1) 
DUANE ANbD’RSON, eleventh (1) 
FRANK J. KELLY, eleventh (2) 
MALLORY H. HORDON, cleventh (3) 


State Delegate: 

REGINALD L. WILLIAMS 

Section Delegate: 

JOHN M. ALLISON 

Delegates of The Florida Bar: 
ROBERT M. ERVIN 

DELBRIDGE L. GIBBS 

FLETCHER G. RUSH 
CHESTERFIELD H. SMITH 


EDWARD J. ATKINS, eleventh (4) 
SAM I. SILVER, eleventh (5) 
J. B. SPENCE, eleventh (6) 
HARRY ZUKERNICK, eleventh (7) 
JULIAN D. CLARKSON, twelfth (1) 
JOHN R. Woop, twelfth (2) 
J. REX FARRIOR, JR., thirteenth (1) 
JOHN J. TRENAM, thirteenth (2) 
J. ERNEST COLLINS, fourteenth (1) 
ALAN F. BRACKETT, fifteenth (1) 
JOHN A. PAUL, fifteenth (2) 
W. CURRY HARRIS, sixteenth (1) 
ROBERT C. ABEL, JR., seventeenth (1) 
ROBERT C. SCOTT, seventeenth (2) _ 
WILLIAM P. SIMMONS, JR., ex Officio 
MARSHALL M. CRISER, ex officio 
THOMAS D. WOOD, ex officio as 
President, YOUNG LAWYERS 
SECTION 
THOMAS B. SLADE III, ex officio 
President-elect, YOUNG LAWYERS 
SECTION 


Ex Officio: 

CODY FOWLER 

WILLIAM REECE SMITH, JR. 
J. LANCE LAZONBY 


Delegate of the Dade County 
Bar Association: 

WILLIAM C. STEEL 

National Association of 
Women Lawyers: 

MATTIE BELLE DAVIS 


*Numerical designation indicates circuit office held. 


MARSHALL R. CASSEDY, Editor 
LINDA H. YATES, Managing Editor 
EDITORIAL AND EXECUTIVE OFFICES: APALACHEE PARKWAY 


TALLAHASSEE, FLORIDA 32304 
TELEPHONE: (904) 222-5286 


NON-MEMBERS $1.00 PER ISSUE EXCEPT SEPTEMBER ($10.00 per 
copy for that issue). Published monthly except August. Second Class 
postage paid at the Post Office at Tallahassee, Florida, and at additional 
mailing offices. Views and conclusions expressed in articles herein are 
those of the authors and not necessarily those of the editorial staff, 
officials or Board of Governors of The Florida Bar. Contributors are 
requested to submit two copies of all manuscripts. Closing date is 
the 1st of the month preceding date of issue. Advertising rate card may 
be had upon request. Postmaster to send Form 3579 to The Florida Bar, 
Tallahassee, Florida 32304. 
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Contents 


ARTICLES 


Franchising and the Lawyer 
by Coleman R. Rosenfield 
Citation and Notice in Probate and 
Guardianship Proceedings 
by Judge Frank B. Dowling 
The Federal Tort Claims Act 
by Lt. Col. Charles H. Parker 


NEWS IN THE FLORIDA BAR 


Briefly Yours 

Official Announcement: Nomination of President-elect, 
Representatives on Board of Governors 

Official Notice: Certification of Board Positions 

Opinion in Supreme Court of Florida: Rules of Probate 
and Guardianship Procedure 

Announcing The Florida Bar Journal First Annual 
Article Writing Contest 

Topics of the Day: News of the Legal Profession .... 

List of Current Applicants for Admission to 
The Florida Bar 

News of the Bench 

News of the Bar 


NEWS OF THE SECTIONS 


Tax Law Notes 
Young Lawyers Section News 


REGULAR FEATURES 


Report to You 

President’s Page 

What Others Think 

Corporation, Banking and Business Law Notes 
CLE Presents 

In Memoriam 

Labor Law Review 

LTGF News and Notes 

Calendar of Legal Events 

Local Bar Association Presidents 


The Cover 


It’s not too late for a New Year’s Resolution. Attend as many 
bar meetings and CLE courses as possible during 1968. A preview is on 
the cover and other important events are detailed on page 79. 
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REPORT TO YOU 


Summary of Board of Governors Actions 


Meeting November 9-10, 1967, in St. Augustine, 
Florida, the Board of Governors: 
Approved interim agtions of the Executive Committee. 


Heard President William P. Simmons, Jr., report that 
seven new programs were now being conducted by The Florida 
Bar, including judicial screening, disciplinary procedure 
revision, the study of availability of legal services, 
work with the Judicial Qualifications Commission, standard 
jury instructions in criminal cases, the Clients' Security 
Fund, and the Crime Control Committee. 


Approved recommendations of President-elect Marshall 
M. Criser that the 1967-68 Budget Committee be comprised 
of Julian D. Clarkson, chairman, Alan F. Brackett, Frank 
J. Kelly, John J. Trenam, and Paul H. Roney. 


Received report of the Executive Director concerning 
the new member kits sent to 359 new admittees in November, 
the conversion of membership records to magnetic tape, and 
the appointment of three members of the Bar to the Florida 
Board of Bar Examiners. 


Adopted a statement for release to the press defending 
judges against unjust criticism from the executive branch 
of government and pointing out that the law provides 
orderly channels for reviewing judicial actions. 


Authorized the Executive Committee, if requested by 
the United States Congress, to recommend the judicial 
qualifications of Winston E. Arnow to the Federal District 
Court. 


Adopted a statement concerning The Florida Bar's 
program for judicial screening as worked out with 
Governor Kirk, emphasizing that the program was not 
entered into as a courtesy to the Governor but as 
bilateral effort toward the improvement of judicial 
administration. Resolved that the program of judicial 
screening be terminated until officers of the Bar could 
meet with Governor Kirk to discuss the program and agree 
upon improved procedures. 


REPORT TO YOU will appear as a regular feature in the Journal 
following each meeting of the Board of Governors of The Florida Bar. 
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Reviewed with Budget Committee Chairman Mark Hulsey, 
Jr., financial statements showing income and disbursements 
by The Florida Bar to November l, 1967. 


Studied and recommended action on unauthorized 
practice of law matters now pending with The Florida Bar. 


Approved the petition for approval of law school trial 
practice program filed in the Supreme Court by Walter H. 
Beckham, Jr., on behalf of the law school of the Univer- 
sity of Miami. 


Voted that the Florida Court Rules Committee study 
revision of the current procedure of the Supreme Court for 
amending rules in order to impove time schedules and in 
order to permit the informal correction of clerical 
errors. Received report that a petition for rehearing of 
the proposed Summary Claims Procedure Rules had been filed 
and voted approval of recommendations for certain changes 
in the..Florida Appellate Rules, the Civil Procedure Rules, 
Criminal Procedure, and Probate and Guardianship Rules. 
Approved proposed forms for use with the Florida Rules of 
Civil Procedure. 


Discussed the Bar's petition to amend Article III of 
the Integration Rule and for the clarification of Canon 
46, the hearing scheduled for December 12 in the Supreme 
Court. 


Received report of Special Section Activities Com- 
mittee Chairman Mark Hulsey, Jr., on a meeting of the 
committee at which it was decided that individual sections 
submit their proposed adminstrative policy. He reported 
that the headquarters office would collect section dues 
and earmark them for the activities of each section. 


Learned from Young Lawyers Section President Thomas 
D. Wood that approximately 225 new admittees participated 
in the section's Practical Legal Education Institute. 


Received report from Chairman Chester Bedell of the 
Trial Lawyers Section on committee appointments and 
projects for this year. 


Learned from Board Member Duane Anderson that the 
articles of incorporation would be filed for Florida Legal 
Services, Inc., and that the nonprofit corporation would 
apply for federal funds from the Office of Economic 
Opportunity to give technical assistance to the develop- 
ment of local legal aid programs. 
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Received a status report on the work being done by the 
Disciplinary Procedures Committee, the Special Committee 
on Crime Control, and the Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases, and the 
Judicial Qualifications Commission Rules Committee. 


Deferred action on recommendations of the Clients' 
Security Fund Committee until a written report could be 
distributed to members of the Board. 


Appointed E. Dixie Beggs as delegate of The Florida 
Bar for a three-year term to the Fifth Circuit Judicial 
Conference and Chester Bedell as alternate dele- 
gate and resolved that delegates and alternate delegates 
be limited to two successive terms. 


Determined that S. 1351 dealing with eminent domain 
proceedings and Senate Resolution 578 dealing with tenure 
and retirement benefits for referees in bankruptcy are 
proper legislative matters for consideration by the Board 
of Governors and would be considered at the January 1968 
meeting. 


Received a status report of the special Committee on 
Florida Public Service Commission Rules of Procedure and 
Practice. 


Approved in principle and authorized the Executive 
Committee to give final approval upon receipt of complete 
written details of a proposal of National Life Insurance 
Company of Florida to underwrite a life insurance program 
which would afford up to $40,000 of term life to all 
members of The Florida Bar at attractive premium rates 
and which would provide an opportunity to designate The 
Florida Bar Foundation as a beneficiary of a portion or 
all of the life insurance coverage. 


Resolved to join the Dade County Bar Association in 
extending a cordial invitation to the Board of Governors 
of the American Bar Association to schedule a forthcoming 
annual meeting in Florida. 


Received a report from Frank A. Orlando, director of 
Continuing Legal Education, on courses now being presented 
and those planned for the spring of 1968. 


Approved additional appointments to committees of The 
Florida Bar and the appointment of the Convention 
Committee. 
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Resolved that a five-member board committee secure a 
report from the Special Ethics Committee and report back 
to the Board on a legal financing plan for adoption in 
Florida. 


Approved two petitions for retirement by members of 
The Florida Bar. 


Reviewed and acted upon grievance cases now pending 
with The Florida Bar. 


Agreed to meet January 12-135, 1968, at the Miami Lakes 
Inn and Country Club. 


Meeting November 10, 1967, in St. Augustine, Florida, 
The Florida Bar Foundation: 


Learned from Marshall M. Criser, chairman of the Man- 
agement Committee, that three of four applications for 
Student loans under the Glenn Terrell Scholarship Fund 
had been approved in the amount of $1,500 each. 


Authorized that funds on deposit with the Thomas 
Alexander Scholarship Fund be implemented in a student 
loan program similar to the Glenn Terrell Scholarship 
Fund. 
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Selection of Judges — Responsibility of Lawyers 


The elections this year will fill an unusual number of appellate court posi- 
tions in addition to a normal number of those in our trial courts, Three posi- 
tions on the Florida Supreme Court are involved and there are several an- 
nounced candidates, indicating contests for all three. 

Members of The Florida Bar should be deeply concerned with judicial 
elections for the Canons of Professional Ethics provide: 


2. The Selection of Judges. 


It is the duty of the Bar to endeavor to prevent political considerations from out- 
weighing judicial fitness in the selections of judges. It should protest earnestly 
and actively against the appointment or election of those who are unsuitable for 
the Bench; and it should strive to have elevated thereto only those willing to 
forego other employments, whether of a business, political or other character, 
which may embarrass their free and fair consideration of questions before them 
for decision. The aspiration of lawyers for judicial position should be governed 
by an impartial estimate of their ability to add honor to the office and not by a 
desire for the distinction the position may bring to themselves. When a lawyer 
seeks election to a judicial office he shall be bound by the same rules of political 
ethics and conduct which bind judges who seek election or re-election to a 
judicial office. See Canons of Ethics Governing Judges, Rule A, Canons 28 and 30. 

The opinions of Professional Ethics Committees that lawyers are better 
able than laymen to apprise the qualifications of candidates for judicial office, 
may endorse such candidates, and should make their sentiments known to the 
voters in a dignified manner. 

It has also been held proper for lawyers to contribute financially to the 
campaign of a candidate for judicial office, when the candidate merits such 
support and the expense of the campaign, when reasonably conducted, exceeds 
that which the candidate should bear personally. Contributions should be 
made to a campaign committee and never to the candidate personally. Some 
lawyers consider the solicitation of campaign funds, especially on behalf of a 
judge before whom they practice, to be distasteful. However, as long as our 
present elective system is in effect, it is apparent that a well qualified judicial 
candidate, be he judge or practising attorney, will probably need financial 
support in any contested election from lawyers who are aware of his qualifica- 
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tions. Canon 30 admonishes judges who are candidates to refrain from all con- 
duct which tends to arouse suspicion that the power or prestige of judicial 
position is being used to promote their candidacy. 

The importance of ail this should be recognized by every member of The 
Florida Bar. The high prestige of judicial office is at stake in every judicial 
campaign and nothing should be done or said to impair public confidence or 
arouse suspicion in our courts and judges. Issues in the ordinary sense are not 
involved and the qualifications of candidates must be discussed in a dignified 
and sincere manner. 

The Board of Governors of The Florida Bar has taken a firm position in 
favor of non-partisan election of judges and for an impartial Judicial Nomina- 
tion Commission to recommend to the Governor those considered best quali- 
fied for appointment to vacancies. We hope that the proposed new Florida 
Constitution will contain such provisions and believe that they are worthy of 
active support by all lawyers concerned with improving the means for elevat- 
ing to the bench the best qualified in our profession. 

A significant step in the right direction has been achieved by the under- 
standing with Governor Kirk that he will make no judicial appointment until 
advised by a confidential screening committee of experienced and impartial 
lawyers, appointed by the President of The Florida Bar, concerning the 
qualifications of prospective appointees. Your Florida Bar officers are making 
every effort to improve this new program so that it will be of material benefit 
to the Governor in the discharge of his important judicial appointment re- 
sponsibility and his expressed desire to make the best possible appointments. 
The most important factor in this program is the need for members of the 
Bar, when vacancies exist, to seek out the best lawyers willing to accept ap- 
pointments and to urge their consideration by the Governor. Our program does 
not call for recommendations from The Florida Bar, but, like the American 
Bar Association program with respect to federal judicial appointments, pro- 
vides only for a screening of those under serious consideration. It is the 
responsibility of individual lawyers (and possibly local bar associations for 
trial court judges) to see that well qualified attorneys are recommended to the 
Governor for appointment. 

The Florida Bar is charged with the duty of promoting the improvement of 
the administration of justice. I know of nothing more important than the need 
for active concern in the selection of good judges. 


P. Simmons, Jr. 
President 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year, a President-elect shall be elected by the active members of 
The Florida Bar to take office as President-elect following the annual meet- 
ing. The President-elect shall take office as President at the conclusion of 
the year following his term as President-elect. 


Article IV of the By-laws provides in part that ‘‘any active member of 
The Florida Bar in good standing may be nominated as a candidate for 
President-elect by petition signed by not less than twenty-five other active 
members of The Florida Bar in good standing. Such nominating petitions 
shall be filed with the Executive Director at the headquarters office, or shall 
be postmarked, prior to February 15, 1968. Nominees shall endorse their 
written acceptance upon such petition. No member shall sign more than one 
nominating petition, but signers need not reside in the same judicial circuit 
as the candidate.’’ (See also Article IV of the Integration Rule.) 


Nomination of Representatives 
. .. on the Board of Governors 


Article Ill of the Integration Rule provides for election of representatives 
in even-numbered circuits in 1968, to take office in the administrative year 
which starts at the conclusion of the annual meeting in May 1968. The num- 
ber of representatives to be elected from each even-numbered circuit is 
listed in the accompanying notice. 


The members of the Board of Governors from each circuit shall be nomi- 
nated and elected by the active members in such circuit, to hold office for 
two years and until a successor is elected and qualified. 


Nominations shall be made by written petition signed by not less than 
five active members of The Florida Bar in good standing. Any number of 
candidates may be nominated on a single petition, and any number of peti- 
tions may be filed, but all candidates named in a petition and all members 
signing such petition shall be residents of the judicial circuit which the 
candidate is nominated to represent, and shall be active members of The 
Florida Bar in good standing. Nominees shall endorse their written accept- 
ance on such petitions. All nominating petitions shall be filed with the Exec- 
utive Director at the headquarters office, or shall be postmarked, prior to 15 
February 1968. (See also Article Ill of the By-Laws.) 


All nominees will be listed alphabetically on official ballots. 


| 

NOTE: There is now pending in the Supreme Court of Florida a petition 
for amendment of the Integration Rule, Article Ill, which might require a 
special election of the additional representatives to the board. The accom- 
panying notice will show that vacancies will exist for four seats on the board, 
one each in the First, Tenth, Eleventh and Eighteenth circuits. The member- 
ship is alerted to the possibility of a special election in the First and Eleventh 
circuits. 
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OFFICIAL NOTICE 


Certification of Board Positions 


Pursuant to Article Ill, Section 1, of the Integration Rule of The Florida 
Bar, as amended by the Supreme Court of Florida May 19, 1965, the Execu- 
tive Director of The Florida Bar filed in the Supreme Court of Florida his 
certificate showing the number of active members of The Florida Bar and 
the number of circuit representatives eligible for service on the Board of 
Governors in each of Florida’s nineteen judicial circuits as follows: 

Increase In 

Judicial Active No. of Circuit Representatives 
Circuit Members Representatives Since Last Year 
First 207 1 
Second 280 
Third 58 
Fourth 753 
Fifth 139 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 
Eleventh 
Twelfth 
Thirteenth 
Fourteenth 
Fifteenth 
Sixteenth 
Seventeenth 
Eighteenth 
Nineteenth 


Total in State 
of Florida 


WENN 


© 


Articles for the Journal 


The Journal seeks to inform the Bench and Bar of Florida about all phases of the 
programs of The Florida Bar and to serve as a clearing house of fact and opinion per- 
taining to the administration of justice and the legal profession. Readers are invited to 
submit manuscripts of general interest and news of developments in their localities. 
Articles should not be more than 3,000 words or ten pages of manuscript, double- 
spaced. The typewritten original and one carbon copy should be sent. All articles will 
be carefully reviewed but no guarantee can be made regarding publication or return. 
Publication of contributed articles does not necessarily imply endorsement in any way 
of the views expressed therein. 
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APPRAISERS 


THE AMERICAN INSTITUTE OF REAL ESTATE APPRAISERS 


The Institute is a nationwide professional society. Its membership is limited to : perenne of unques- 


tioned integrity, with extensive training and experience, and qualified by rigi 
members are qualified to evaluate all classes of real estate, 
appraisal reports for condemnati 
These M.A.\.’s are members of th 


Appraisers. 


ANNA MARIA 
COX, H. EUGENE 


408 Pine Avenue 778-1500 
BART! 

LAKE, CARL G. 

P. O. Box 1002 533-2611 


BRADENTON 
LOWREY, ROBERT E., JR. 
402 - 12th St. West 744-0411 


CLEARWATER 
ALEXANDER, ROSS A. 


511 Park Street 446-4057 
CLAYMAN, JAMES 
19174% Drew Street 446-9404 


HOPKINS, CHARLES I. , 
511 Park Street 446-4057 


DAYTONA BEACH 
HAMILTON, N. ARTHUR 
114-A Magnolia Ave. 253-5684 
HOVDE, BEN 
P. O. Box 2162 253-8101 

FORT MYERS 
HAMILTON 
2209 Main St. ED 4-2720 
MoWHORTER. HARRY 
3705 McKinley Ave. WE 6-1271 
RT PIERCE 


FO 

HOUCK, PHILIP 

201 South 2nd Street 461-4341 
GAINESVILLE 


MERCER 
O. Box 717 
RING, ALFRED A., DR. 
Dept. of Real Estate 
University of Florida 376-3261 
JACKSONVILLE 
BELL, JACK 
6764 LaLoma Dr. 733-2224 
BOTTS, FRANCES A. 
3291 University Bidg., Apt 101 
BROOM, HARRY B., 
5755 Bourbon Alley South 
-1 


— G. HOWARD 


376-4243 


967 


Duval Street, 
Box 629 354-1711 
BURNHAM, RA , OR. 
5314 Whitney St 744-2006 
CAMPBELL, J 
210 Mundy 398-8310 
DAVIN, JOSE 
100 W. Street EL 6-7371 
GRAY, DAV 
9415 ‘Whittington Dr. 6726 
HAMILTON, RICHARD 
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MAIN STREET HAS BECOME FRANCHISE BOULEVARD 
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T HE BUSINESS METHOD now popular- 
_4 ly known as franchising is so wide- 
spread that many attorneys have either 
already become exposed to at least 
one facet of it or will soon get such 
exposure. While franchising is historic 
in origin, the last decade has wit- 
nessed the explosive growth on the 
American scene that has popularized 
the franchise system as a recognized 
and accepted way of doing business.1 
Main Street has become Franchise 
Boulevard as the familiar building and 
signs line the highways. Franchising 
filled a basic need that the chain store 
age had created; it enabled the dis- 
appearing individual entrepreneur to 
operate a business of his own within 
the framework of his own capital and 
with the attendant national image and 
management talent.2 Today there are 
franchises to sell hamburgers, deal in 
automobiles, rent furniture, and, of all 
things, a franchise to sell franchises. 
There are franchise companies, fran- 
chise consultants, franchise sales or- 
ganizations—each vertical and_hori- 
zontal outgrowth has developed to 
create an industry of the 60's. Some 
types of franchising have been so fine- 
ly developed that they are stereotyped; 
automobiles and soft drinks are the 
most sophisticated of these. This ar- 
ticle proposes to introduce the attor- 
ney to the various aspects of recent 
franchising developments with which 
he is likely to come into contact. 

The two most frequent contacts 
the attorney will have with franchis- 
ing emanate either from a client pur- 
chasing a franchise, or a client leasing 
property to a franchise company. For 
the former, the attorney is well-ad- 
vised that the layman contemplating 


1“ 


The Franchise Boom,” Harry Kursh. 
*Susser v. Carvel, 323 F.2d 505. 
*“Franchising and the Banker,’ C. Rosen- 
field, Western Banker, Nov. 1963. 
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going into business for himself en- 
hances his chances by affiliating with 
a successful franchise company. For 
the latter, the franchise companies 
have become important real estate de- 
velopers who are controlling vast 
numbers of commercial properties. 
The attorney who must draft the legal 
machinery for a company entering the 
franchising field is required to have 
a knowledge of trade mark registra- 
tion,’ anti-trust,> and a host of other 
related topics. Such a specialization 
will only be inferred here. 


The Franchisor 

Any new wonder industry attracts 
all types of promoters and franchising 
is no exception. For that reason, the 
attorney will properly advise his client 
to check the reputation of the fran- 
chise company thoroughly. But here 
it is well to keep in mind a character- 
istic peculiar to, and attractive about, 
franchising; a broad scope of activity 
and involvement is possible on a nar- 
row capital base. Financial ratios that 
are unsatisfactory in some businesses 
are acceptable in a properly struc- 
tured franchise company. But that 
does not negate the need for the client 
to obtain financial information. The 
most direct source is, of course, the 
franchise company itself. If the com- 
pany is a public one, information is 
the more readily obtained; many pri- 
vate companies are reluctant to give 
out financial reports of any depth be- 
cause the capital structure may seem 
skeletal to someone unfamiliar with 
the financial requirements of a grow- 
ing franchise company. There are 
several good sources of information, a 


*“Anti-trust Problems in Trademark Fran- 


chising” J. K. Eckman, 17 Stan. L. Rev. 
296, May 1965; “Franchisor’s Dilemma,” L. 
G. Rudnik, 56 Trademark Rep. 621, Sept. 
1966. 

“Anti-trust Aspects of Franchising,” P. F. 
Zeidman, 45 Mich. St. B. J. 27, May 1966. 
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compilation of which will yield a fair- 
ly accurate picture of the franchisor: 

1. Dun and Bradstreet—an in-depth 
report can be obtained through a 
bank. This report will give informa- 
tion relating to the history of the 
company and its business experience. 
Such obvious facts as credit history 
and frequency of litigation are key 
items to be gleaned from D & B. 

2. Better Business Bureau—This is 
an excellent source of information, 
not so much for financial data, as for 
a history of the company’s ethics and 
integrity. Is it continually involved in 
unfavorable reporting? Are its dealers 
satisfied? The behavior pattern of the 
franchise company is a good indica- 
tion of what can be expected in the 
— and in the commitments 
to be honored. Needless to say, a com- 
pany that is continually in the throes 
ot litigation, particularly with its 
dealers, is a bad bet to honor its com- 
mitments. 

3. International Franchise Associa- 
tion—The franchisors have formed an 
association that is dedicated to the im- 
provement and maintenance of stand- 
ards and ethics in the industry, This 
association will send out information 
concerning its members and, while 
such information is sales oriented, it 
can provide valuable data and advice. 

4. Franchised Dealers—The com- 
pany-dealer relationship is the best 
barometer for gauging the franchise 
company. Most dealers are frank in 
discussing their problems with the 
parent company and from such dis- 
cussions can come the keen inside 
look based on experience. But here it 
must be cautioned that, human na- 
ture being what it is, the typical fran- 
chisee soon begins to begrudge the 
company its royalties and to doubt the 
company its expertise. However, 
enough inquiries will yield a pattern 
of behavior that must be analyzed. In 
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addition, it is extremely important 
that the client discuss wih the dealers 
such practical problems as the work 
load demanded by the franchise, the 
accuracy of the company’s projections, 
and, most important, the quality of 
the continuing support of the fran- 
chisor. There is no more important 
source of information than the dealers 
of a franchise organization; a prospec- 
tive franchisee should spend consider- 
able time with as many as possible. 

The net result of all of this sug- 
gested investigation is to determine a 
pattern of business behavior that will 
be indicative of what can be expected 
from the franchisor. It is here that the 
BBB slogan “Investigate before you 
invest” is most applicable. Promises 
unkept, agreements broken, facilities 
not provided—all are red flags for the 
investor. 


The Franchise Lease 


As the franchise industry has grown 
and the franchise companies have be- 


come more expert and sophisticated 


by CoLeEMAN R. ROSENFIELD 


Coleman R. Rosenfield of Hallandale prac- 
tices in nearby Hollywood. As president 
during 1966-67 of Spudnut Industries which 
comprise 234 stores and as a director of the 
196 Mister Donut chain during 1964-1966, 
he knows first hand the legal aspects of 
franchises. He wrote “Franchising and the 
Banker,” recently published in Western 
Banker, and has won American Jurisprud- 
ence Awards in corporations and conflict of 
laws. He is a graduate of Tufts University 
and the University of Miami School of Law. 
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they have involved themselves in the 
real estate of the locations. This in- 
volvement and what it can mean to 
the franchisor was clearly defined by 
the president of McDonald’s in a talk 
before the New York Society of Secur- 
ity Analysts.® Suffice to say the control 
of hundreds of prime commercial lo- 
cations becomes an important asset to 
any company. The lease of the fran- 
chise company has therefore, been 
refined and designed for its particular 
purpose and now is not unlike that of 
other national tenants. There are, 
however, certain clauses peculiar to 
franchising. 

Since franchising, by its very na- 
ture, contemplates the location being 
occupied by an “individual” entrepre- 
neur, the franchisor will insist on the 
right to sublease or otherwise hypoth- 
ecate the lease. This is not an un- 
reasonable provision in view of the 
position of the franchise company. Yet 
it is equally inviolate that the posi- 
tion of the lessor not be weakened as 
a result. A safeguard whereby the 
lessor can continue the liability of the 
franchisor is to have the franchise 
company remain primarily liable for 
all the covenants of the lease notwith- 
standing any subleasing or other 
transfer. Thus, the credit of the fran- 
chise company remains pledged to the 
performance of the lease. This often 
becomes a problem area when the 
lessor learns the lessee will be an 
autonomous division of the franchise 
company; i.e., X Realty Co. The credit 
of the parent company is placed be- 
yond the reach of the lessor. There 
are no hard and fast rules for dealing 
with these situations; it is a matter of 
business judgment. 


*“McDonald’s Corporation, an address by 
H. J. Sonneborn, to the N. Y. — of 
Sec. Analysts, August 16, 1966, reptd. in 
Wall Street Transcript, Aug. 29, 1966. 
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Some franchise companies shy away 
from leasehold obligations altogether 
and will insist that the franchisee ex- 
ecute the lease. In such cases, only 
the credit of the franchisee is at stake 
and the lessor must satisfy himself 
that the lessee franchisee has the stat- 
ure to meet the obligations. The suc- 
cess of the franchise company is an 
indirect factor here for if it has a his- 
tory of chronic problems and turn- 
over, the chances for success of the 
franchisee are lessened and his ability 
to honor the lease will be diminished. 
This becomes the more critical when 
considering that most franchise com- 
panies require a building of unique 
design that makes the location single- 
purpose. 

A single-purpose building is often 
an obstacle in negotiating the lease 
and in obtaining a building permit, 
particularly in areas where communi- 
ties have architectural planning 
boards. Since the effectiveness of the 
lease is generally conditioned upon 
obtaining a building permit, it is a 
recommended time-saving practice to 
get a preliminary opinion before the 
lease is formally prepared and then to 
escrow the lease until formal approval 
is obtained. The unique franchise 
building justifies a careful appraisal 
of the lessee before the land is encum- 
bered with a long term lease. 

Of prime consideration to the lessor, 
therefore, is the “bankability” of the 
lease—can enough financing be ob- 
tained on the strength of the lease for 
the lessor to mortgage out on the con- 
struction? The answer to this ques- 
tion impliedly gives the solution to 
any query regarding the financial 
strength of the lessee. Generally, the 
agent negotiating in behalf of the 
franchise company has this informa- 
tion. If he is an experienced negotia- 
tor, he will not withhold this informa- 
tion if directly asked. He will also ad- 
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vise lessor’s attorney at the outset that 
he has no authority to bind the com- 
pany beyond a letter of intent, which 
is merely a form indicating an interest 
in the property. A franchise company 
of any stature zealously guards its 
procedure for selecting a location and 
rarely will a field man or local realtor 
have authority to bind the company. 
Many deals fall apart at this stage be- 
cause the lessor’s attorney becomes 
frustrated by the lengthy drafting and 
negotiations only to find the proced- 
ure must be repeated with a commit- 
tee from the “home office.” This can 
be avoided by clearing the air at the 
outset. The franchisors field man or 
the realtor representing the company 
can negotiate within certain limits. 
Major obstacles in both location se- 
lection and lease drafting can be set- 
tled by the intelligent use of his 
knowledge and limited authority. 
The lease provision of singular im- 
portance to the franchise company is 
the so-called “escape clause,” the 
means by which the franchisor can 
reduce a bad location to liquidated 
damages and put an end to its expos- 
ure and continued liability. The hue 
and cry of lessor’s attorney identifies 
this ten- or twenty-year lease to be 
only a lease of year to year. Techni- 
cally, this is true. And with this fea- 
ture, the “bankability” of the lease and 
its value become circumspect. This 
becomes an area for hard negotiation 
where there are few satisfactory com- 
promises. The franchisor is looking for 
an “out” if the location is bad or be- 
comes non-productive due to changes 
in population, traffic or consumer buy- 
ing habits. The lessor, of course, wants 
the term lease to be a firm commit- 
ent. An academic, but practical, 
consideration of the franchise com- 
pany is limiting its contingent liability 
by such lease terminology. For ex- 
ample, if the lease has such an escape 
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clause (generally based on a mini- 
mum sales volume), the lease repre- 
sents only an annual contingent lia- 
bility. Multiply this by 200 or 300 lo- 
cations over a twenty-year span and 
the strategy of thus reducing con- 
tingent exposure is better understood. 

An alternate course for the lessor if 
he is unwilling to accept such provi- 
sions, or if the franchisor’s lease can- 
not be financed is to make a lease for 
the land only rather than to build for 
the tenant. A few franchise companies 
have either the means to finance their 
own construction on unsubordinated 
land or have a franchise program that 
requires the franchise to pay for the 
building. The franchise company ex- 
pects to pay less rent under such con- 
ditions, but the lessor has all but 
eliminated his risk and exposure; the 
worst that can happen is the return 
of his property and the problem of re- 
leasing it at the later date. The merit 
of being in such a situation has been 
the subject of many discussions. 

The lease of a reputable franchise 
company is not unlike that of other 
national concerns. The usual provi- 
sions contained in the leases of such 
companies are negotiated as keenly by 
the franchise company. They are, after 
all, competing for the same choice 
commercial properties and must be 
competitive. There are no hard and 
fast rules for such controversial pro- 
visions as cost of living index, guar- 
anteed cost of construction, options, 
etc.; each situation must be dealt with 
individually. Each company has de- 
veloped its own policies regarding 
each of these lease features. 


The Sublease 
The attorney representing a pros- 
pective franchisee will often be re- 
quired to examine the sublease be- 
tween the franchisee and the fran- 
chise company. In this examination, 
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the attorney should be aware that the 
franchisor is exacting an override as 
consideration for the pledging of its 
credit for the ultimate performance of 
the lease. And because such rent in- 
come is a source of income to the 
franchise company, few franchise 
companies will permit the franchisee’s 
attorney to examine the master lease, 
and the sublease must be evaluated 
as an independent instrument. Inter- 
woven through it will be a number of 
provisions aimed at establishing a net- 
work of controls to be exercised over 
the franchisee. These controls are ex- 
tensions of the provisions of the fran- 
chise agreement and are calculated to 
protect the franchisor in its position 
as prime lessee as well as its image as 
a corporate entity. It is a matter of 
considered business judgment if the 
prospective franchisee can live with- 
in the framework of the sublease, 
often academic at this juncture be- 
cause the franchise agreement has 
covered these same conditions. 

One safeguard the attorney should 
insist upon is the provision in both the 
prime lease and the sublease that, in 
the event the franchise company 
should default in the performance of 
its obligations under the lease, the 
franchisee (or, in better wording, “the 
tenant then in possession of the prem- 
ises” ) can cure the default and accede 
to the position of the prime lessee. 
Anything less than such a precaution 
can expose the franchisee—client to a 
situation wherein he finds his invest- 
ment, goodwill and franchise in 
jeopardy for an omission completely 
beyond his control. 


The Franchise Agreement 
The franchise agreement is the con- 
tract between the franchisee and the 
company. As such it should spell out 
the rights and obligations of each 
party, the term, and the costs involved. 
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The franchise company zealously 
guards its agreement and holds its 
contents inviolate. The attitude of the 
franchisor in discussing or permitting 
changes in its contract can be indica- 
tive of the strength of the company as 
well as a portent of its attitude in 
dealing with the franchisee. The rep- 
utable company will not change its 
contract; it will rarely let it be ex- 
amined until the prospective pur- 
chaser has made a deposit towards 
the purchase. It will not compromise 
or negotiate any part of it. The at- 
torney representing a prospective pur- 
chaser need only determine with him 
if the client can live within the frame- 
work of the franchise agreement. If it 
is oppressive or confiscatory, the client 
is best advised not to sign. If the 
franchise company offers to negotiate 
away any of its requirements to make 
the sale, it can only be an indication 
of the weakness of the company. The 
intangible that the purchaser seeks in 
joining the franchise network is the 
organization and power of a profes- 
sional management group; if that 
group is willing to give away any part 
of its basic contract it can only indi- 
cate a fatal weakness in the structure 
and philosophy of the company. 

There are, however, certain provi- 
sions that should be incorporated in a 
franchise contract and which should 
be demanded by the purchaser. 

A. Location Protection — A key 
point for negotiation in behalf of the 
franchisee is the geographical protec- 
tion of his location. This can be a 
variable, depending upon the area 
and the nature of the franchise. Each 
company has its own standards for 
locations and _ the proximity with 
which they will place stores. But, it 
should be spelled out with clear and 
definite terms at the time the fran- 
chise contract is signed. There are no 
firm rules governing the areas to be 
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assigned; it is better defined by nam- 
ing marketing areas or naming ‘streets. 
A map should be attached to the fran- 
chise agreement as an exhibit and 
should be marked to show the loca- 
tion of the purchaser. 

B. Term—The term of the fran- 
chise should be specified. This ob- 
vious fact is often a glaring omission 
that rises to haunt the franchisee after 
he has made his investment of time 
and money, only to find he must re- 
negotiate his franchise annually or at 
regular intervals. The time to spell 
this out is at the outset. 

C. Estate Created—What happens 
at the death of the franchisee? Is the 
contract terminated or does it become 
a part of the deceased’s estate? This 
is a most important consideration to 
the franchisee; first, because many 
franchisees are of mature years and, 
second, because one of the induce- 
ments for “going into business for him- 
self” is to build an estate for his fam- 
ily. Some franchise contracts termi- 
nate upon the death, others provide 
for continuity even to the extent that 
the parent company will provide man- 
agement for the estate for a fee. This 
continuity is a most essential feature 
and any contract not providing for it 
should be looked at with care. 

D. The Right to Sell — Does the 
franchisee have the right to sell the 
business? If so, under what condi- 
tions? Almost all contracts affording 
this right also include the condition 
precedent that the franchise company 
have the right of first refusal. This is 
not an unreasonable restraint. Neither 
is it unreasonable for the franchisee to 
have the right to sell his business. 
Time, changing conditions, disillusion- 
ment—any of these can motivate the 
franchisee to dispose of his business, 
but the method by which he will do 
it is governed by his franchise con- 
tract. He may not be able to advertise 
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it or not advertise it by name, he may 
have to remain liable on his commit- 
ments. This can be a vulnerable area 
of exposure. 

Unfortunately, there are today a 
number of situations where unsuspect- 
ing investors find themselves with a 
franchise purchased from a company 
that has either gone out of business or 
has failed to meet its obligations. The 
franchisee can find himself with a 
lease that is in default and no way to 
recapture it with his investment in 
danger and his livelihood threatened. 
These are situations for which there is 
no unique salvation. The errors in 
evaluation and judgment were made 
when the contracts were executed; the 
safeguards were not there. In most 
cases, the franchise company has 
either disappeared from the scene or 
is beyond suit. 


The Area Franchise 
and Multiple Ownership’ 


One ae area that develops af- 


ter the franchisee has been in business 
relates to ownership of multiple units 
and/or new units appearing in the 
dealer's own immediate area. While 
this is a matter that should have been 
resolved during the negotiations, it is 
not always a definitive area at that 
time since the company’s attitude 
towards ownership of multiple units 
reflects its philosophy and can change 
as the company itself expands. The 
trend today among larger companies 
is to welcome multiple ownership on 
the theory that a successful operator 
is the best operator for more units. 
And so, surprisingly and perhaps 
ironically, the small businessman suc- 
cored by franchising becomes a chain- 
within-a-chain entrepreneur. 


“Franchise, A Protected Territory Distribu- 
tion,” C. L. Stewart, Jr., 8 Antitrust Bull. 
477 May 1963. 
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But multiple units do not an area 
franchise make. They are completely 
separate entities and concepts. The 
area franchise creates a franchisee or 
sub-franchisor who is empowered 
within certain guidelines, to grant 
franchises. This businessman becomes 
an alterego of the franchisor, as it 
were. But such privileges are not with- 
out attendant responsibilities. Such a 
relationship requires a specific pro- 
gram by the area franchisee in selling 
franchises, opening specified numbers 
of stores, etc. The parent company is 
pledged to assist in all of these details, 
as well as in all other facets of the 
franchise. It also reserves to itself the 
veto power over many of the activities 
of the area franchisee. 

The area franchise concept varies in 
use and popularity. Unfortunately, it 
has often been the device by which 
blue sky franchise promotors have in- 
undated an area by selling a “guaran- 
teed inventory and guaranteed out- 
lets.” But, generally, its use is more 
prevalent among new companies who 
attempt to conserve capital by using 
the area franchisee as the source of a 
larger than average sale and for the 
“people” help an area franchisee can 
provide. The prospective — of 
an area franchise should be doubly 
circumspect about involvement in an 
area franchise situation. He should 
clearly evaluate his own financial situ- 
ation and resources for he will, in 
many matters, be standing alone. His 
own strength and business acumen 
must be of sufficient stature to justify 
his investment of time and money on 
a scale far beyond that of a person 
buying a single outlet in a franchise 
chain. He will be a franchise company 
within a franchise company and must 
be prepared to act the role. 

An area franchisee generally shares 
the franchise income of his area with 
the parent company. Beyond this 
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standard practice, the financial and 
supervisory responsibilities are based 
on the individual situations, These 
should be spelled out with particu- 
larity for area franchising has had a 
high fatality rate—and among people 
of some sophistication. The assigned 
area should be evaluated in terms of 
competition and assessed against the 
timetable set by the franchisor. The 
competitive position of the real estate 
involvement is of primary concern— 
can the area franchisee compete for 
locations under the program? The 
contracts of an area franchise bear 
careful study and the program of the 
parent company bears close scrutiny. 


Ending the Contracts 

The franchise agreement is general- 
ly self-perpetuating through its option 
periods and automatic extensions. 
This assumes an amicable relation- 
ship. But there are instances wherein 
either party may want to cancel the 
contract for non-performance, or for 
being too oppressive, arbitrary, etc. 
These areas open the flood-gates to 
antitrust litigations, the bane of every 
franchise company. The field of anti- 
trust and its relation to franchising is 
the most heavily reported legal insight 
into the field of franchising.® 

Because a franchise contract estab- 
lishes a long-term relationship of per- 
sonal and economic inter-dependence, 
it is fraught with all of the problem 
areas of such an alliance. The attorney 
for the franchisee will hear tales of 
woe not unlike those of domestic situ- 


*“Termination of Dealer Franchises,” Chas. 


Hewitt, Bus. Lawyer, p. 1075, July 1967. 
*U. S. v. Jerrold Electronics Corp., 187 
F. Supp 545 (E.D. Pa. 1960) Aff'd per 
curiam 365 U.S. 567 (1961): Where one is 
launching a new business with highly uncer- 
tain future, full service tie-in arrangements 
on highly sensitive and unstable equipment 
is permitted. 
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ations. But, the real trouble areas for 
the franchisee are clearly identified: 

1. Failure of franchisor to perform: 
This omission becomes evident early 
in the relationship and the client 
should be advised to keep a careful 
record of his requests for asistance as 
well as a record of the assistance of- 
fered by the company. What did the 
franchisee bargain for? What is he 
getting? 

There are no criteria for what con- 
stitutes minimums and maximums of 
performance. The facts of each situa- 
tion must be considered separately; 
thus the need for a documented rec- 
ord. Here again, the problem and 


solution often become academic for 


the franchise company that falls apart 
in service is either weak or going out 
of business. 

2. Failure of franchisee to perform: 
The very antithesis of the preceding 
problem is where the franchisee does 
not perform or performs improperly. 
This is the arena for most of the bat- 
tling between the franchisor and the 
dealer and covers such diverse mat- 
ters as the use of unauthorized ma- 
terials (called “bootlegging”),1° fail- 
ure to maintain standards, non-pay- 
ment of fees, and other deviations 
from the franchise agreement. The 
franchisor who is servicing its dealers 
is also demanding adherence to the 
dictates of its program. As these de- 
mands become more insistent and are 
more carefully policed, the awareness 
of the incidence of dealer infractions 
increases. Here the interrelation of 
franchise agreement, sub-lease, and 
ancillary contracts comes into play as 
each party tests the mettle of the 
other. 

A strong parent franchise company 
will do everything it can to terminate 


*°Susser v. Carvel, 323 F.2d 505, is a lead- 
ing case dealing with the enforcement of 
regulations by a franchisor. 
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its relationship with a recalcitrant 
dealer. The effect a wayward dealer 
has on the company image and pro- 
gram is too damaging to be tolerated. 
The severance will be as amicable as 
possible, despite the fact the leverage 
of the franchisor is quite considerable. 

Unfortunately, it is in these differ- 
ences that most of the problems fester 
that find their way into the lawyer's 
office. Once the franchisor—dealer re- 
lationship has deteriorated to such a 
state, the dealer is well advised to 
evaluate his position and either con- 
form or leave the “franchise family.” 


Anti-Trust11 

This is the area of franchising that 
is the most prolific source of litigation. 
It is generally the manifestation of a 
franchisee or group of them who find 
the edicts of the company too restric- 
tive and/or arbitrary. The dealers are 
usually upset by the restrictions on 
purchases, the setting of what appear 
to be arbitrary quotas, and the lever- 
age of the franchise company in set- 
ting up new dealers or cancelling old 
ones. 

As a result of the recent decisions it 
appears that the courts are taking a 
more enlightened view of the fran- 
chising concept and what it encom- 
passes. The growth of franchising and 
the increased litigation that will ac- 
company this growth afford the courts 
further opportunity to define more 
clearly the guidelines of antitrust regu- 
lations; these are still not definitively 
drawn. Because this aspect of fran- 
chising is so specialized, the general 
practitioner is well advised to asso- 
ciate a law firm whose practice is re- 
stricted to such matters. For, as fran- 


“Anti-Trust Aspects of Franchising,” P. F. 

Zeidman, 45 Mich. St. B. J. 27 May 1966; 

“= jum on Anti-Trust Law,” E. E. 
Mack, 


Pollack, 46 Chi. Bar Rec. 357, May, 1965. 
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chising grows and franchise com- 
panies become stronger financially 
and in know-how, these companies 
are going to take positions against 
dealers who threaten to undermine 
their structure behind the screen of 
threatened antitrust suits and the 
damage awards they can bring. Where 
once a franchise company of any size 
might have capitulated, it now is 
ready to protect its position; the com- 
panies are no longer as overawed by 
the threat of antitrust litigation. 


Conclusion 


Each of the parts of this article 
might well be the subject of a com- 
plete treatment. But it has been the 
purpose here to give the attorney an 
insight into franchising as it might 
come to his attention as a practical 
matter. The basic tenets of contract 
law and business judgment are not 
changed by this method of doing 
business; rather, franchising is but a 
method of doing business in a com- 
paratively new way. 


IN RE: RULES OF PROBATE 
AND GUARDIANSHIP 
PROCEDURE 


Opinion filed December 19, 1967 


OPINION 


IN THE SUPREME COURT OF FLORIDA 
JULY TERM, A. D. 1967 


CASE NO. 36,045 


Case of original jurisdiction—Petition of The Florida Bar 


PER CURIAM. 
Rule 5.050 (b) is hereby amended 
to read as follows: 


(b) Service of process in Florida 
may be made as provided in Chapter 
48, Fla. Stats., or as in paragraph (c) 
hereof. 

Rule 5.050 (d) is hereby amended 
to read as follows: 


William P. Simmons, President and Harold R. Clark, for The Florida Bar 


When an affidavit is filed 


(d) 
showing that personal service is im- 
ego the court may order service 

y publication, in the manner pro- 
vided by Chapter 49, Fla. Stats. 


CALDWELL, C. J. ROBERTS, DREW, THOR- 
NAL, ERVIN and ADAMS, JJ., concur. 
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WHY RALPH EVINRUDE 
BOUGHT A 
STAMAS “AMERICANA” 


He knows 
boats! 


Ralph Evinrude knows boats as 

few other men do. He recognizes the The Stamas V-26 
benefits of Stamas hull design: the dry ride in any Americana Hardtop. 
water; the level ride at any speed, with 360° visibility Mr. Evinrude’s Amer- 
from the helmsman’s seat. He appreciates the results of icana is powered by 
Stamas construction: trouble-free performance, minimum twin 155 hp OMC's 
maintenance cost, dependable boating year after year. 

He enjoys the conveniences of his Stamas Americana: 

the 14 foot cockpit, the roomy cabin, the remarkable 

storage space. And this sleek, sporty, easy-handling 

cruiser will give him up to 43 mph when he wants it. 

You can’t buy a better boat than a Stamas! 


BOATS, INC. + TARPON SPRINGS, FLORIDA 33589 


Write for name of nearest Stamas dealer 
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Citation 


and 
Notice 


In Probate and Guardianship Proceedings 


by Jupce Frank B. Dow.inc 


suByEct I will discuss is the 
proper use of citation and notice 
in probate and guardianship. I make 
no attempt to distinguish between 
probate and guardianship proceedings 
in these remarks, because what I have 


to say with reference to one usually’ 


applies to the other. 

One of the primary objects in pre- 
paring the Florida Rules of Probate 
and Guardianship Procedure, which 
became effective January 1, 1968, was 
to clarify the use of citation and no- 
tice. I think that the rules have ac- 
complished that purpose and I believe 
that many of the uncertainties and 
ambiguities that existed previously 
will disappear now that the rules are 
in use. 

The uncertainty of when to resort 
to citation or to give notice, how to 
accomplish it and its necessity has not 
been restricted to attorneys practicing 
in the probate courts. The county 
judges Feceghent the state likewise 
have been uncertain and neglectful in 


the administration of decedents’ es- 
tates in this area. Frankly, many of 
the judges do not agree as to when 
a citation is necessary or unnecessary, 
or what kind of notice should be 
given in certain instances, or how that 
notice should be accomplished. In- 
deed, the neglect of the applicable 
statutes and the failure to observe due 
process in some instances was ac- 
knowledged by one county judge re- 
cently when he issued a statement to 
the bar of his county that in the future 
the use of citations and notices, when 
required by law, would be observed 
strictly. That judge stated that he felt 
that the lack of attention of the bar to 
these necessary procedures may have 
been largely his fault, in that he had 
encouraged it by his failure to appre- 
ciate properly the importance of cita- 
tion and notice as required by law. 
It is easy to understand why in the 
past there has been an apparent ne- 
glect in strict compliance with the 
statutes in this respect. In any action 
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in personam, the lawyer's first respon- 
sibility is to obtain jurisdiction over 
the defendant by proper service and 
proper return of service. Without this, 
any judgment that might be entered 
would be void, or voidable. In the 
county judge’s court, however, the 
action is a proceeding in rem and 
there is no named defendant to be 
brought under the jurisdiction of the 
court by virtue of jurisdictional pro- 
cess in the form of a subpoena or a 
summons. When the client dies, the 
lawyer involved simply proceeds to 
the county judge’s court to open the 
decedent’s estate and, after proper 
presentation and proof, obtains the 
appointment of a personal representa- 
tive, who gathers the assets of the 
estate and proceeds with the admin- 
istration. Usually, no issuance of sum- 
mons or subpoena or due process is 
necessary to accomplish this. 

There is a vast difference between 
citation and notice. Citation is due 
process of law by which jurisdiction 
is acquired over the necessary party. 
Notice, on the other hand, is simply 
informing a necessary party, over 
whom the court already has acquired 
jurisdiction, that a particular proceed- 
ing is going to take place in that court. 

There are two distinct types of pro- 
bate citation by which the court ac- 
quires jurisdiction over an interested 
party. One type calls for personal 
service and the other permits service 
by publication. Citation by personal 
service may be used within or without 
the State of Florida, and may be 
served by any sheriff, constable, dep- 
uty sheriff or deputy constable, or by 
another person (but if service is 
made by one other than an officer, 
the return of the service must be by 
affidavit as it must be if outside of the 
state, no matter by whom served). 
Citation is the process of the county 
judges court, and the service of the 
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citation and the return of service must 
be made in strict compliance with the 
law in order for it to be binding upon 
the party cited. Rule 5.050 of the new 
Florida Rules of Probate and Guard- 
ianship Procedure specifies in what 
manner service of process is to be 
made, not only upon persons sui juris 
but also upon minors and incompe- 
tents. Incidentally, it is well to note 
an often overlooked requirement that 
when service is to be made upon a 
minor or incompetent person, there 
must be delivered a true copy of the 
citation and an attached copy of the 
petition both to the minor or incom- 
petent and to the person in whose 
care and custody the minor or insane 
person is. 

Citation by publication, when per- 
sonal service cannot be obtained, calls 
for a different procedure. Before ci- 


This article is taken from an address made 
by Dade County Judge Frank B. Dowling 
on September 13, 1967, before the Dade 
County Bar Association as one of a series of 
lectures presented by that bar's Committee 
on Continuing Legal Education. When the 
address was given, the Florida Rules of 
Probate and Guardianship Procedure had 
not yet gone into effect, and the following 
article has been amended to reflect that 
those rules are now in effect. 


Judge Dowling currently is serving on 
the Steering Committee of The Florida Bar’s 
Continuing Legal Education course, “Flor- 
ida Probate Practice, Including Guardian- 
ships and Testamentary Trusts.” That com- 
mittee is in the process of compiling a 
practice manual in which the subject of 
notice and citation will be discussed in more 
detail, along with many other matters con- 
cerning probate practice. The course and 
book should be made available in the late 


spring of this year. 
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tation by publication can be utilized 
in any probate proceeding, a special 
order of the county judge must be ob- 
tained adjudging that personal service 
of citation is impractical and authoriz- 
ing the service of citation by publica- 
tion. There is no exception to this re- 
quirement. In order to secure this 
order, an affidavit must be filed in the 
proceeding setting forth the reasons 
why personal service is impractical, 
and it is only upon the foundation of 
that affidavit that the order authoriz- 
ing service of citation by publication 
is entered by the court. Rule 5.050(d). 

There are two things to call to your 
attention with relation to service by 
publication. First, the order authoriz- 
ing the publication should provide 
that a copy of the citation and the 
petition should be forwarded to the 
named necessary persons by registered 
mail. Section 48.031 of the 1967 Flor- 
ida Statutes requires that when per- 
sonal service is made, a copy of the 
citation and a copy of the petition in 
question must be served upon the in- 
terested party. Section 49.12, relating 
to service by publication in general, 
requires that when the address of the 
person to be served is known, a copy 
of the citation and the petition in 
question should be forwarded to him 
by mail. Section 732.11 of the Florida 
Statutes, relating to probate proceed- 
ings, specifies that the mailing be by 
registered mail. Rule 5.069, which is 
patterned after section 732.11, does 
not specify that registered mail be 
used — but perhaps the drafters of 
the rule did intend that the mail be 
registered. I feel that mailing these 
copies is absolutely essential in ob- 
serving due process of law. The mail- 
ing is the responsibility of the court 
upon being furnished the papers by 
the attorney. 

The second thing I call to your at- 
tention concerning the publishing of a 


citation is that when citation is to be 
accomplished by personal service, the 
original of the citation is delivered to 
the serving officer or person and is 
returned to the court, with the return 
or affidavit of service attached to it. 
But when citation is to be accomp- 
lished by publication, the original of 
the citation is filed with the clerk and 
remains with the court. 

The return day of the citation is 
determined by the first day of publi- 
cation. Rule 5.050(d) provides that 
service by publication shall be in the 
manner provided by Chapter 49 of 
the Florida Statutes, and section 49.09 
requires that the return be made “not 
less than twenty-eight nor more than 
sixty” days from the first publication. 
The form suggested in the new rules, 
Form 5.620, suggests thirty days, 
while section 732.09(7) (d) of the 
Florida Statutes suggests forty. In 
view of the fact that the time of the 
return day is fixed by the first day of 
publication, that date should appear 
on the face of the citation when filed 
with the county judge, and must ap- 
pear upon the face of the publication 
as actually made. Care must be exer- 
cised that this date is placed on the 
original citation, on the copy furnished 
to the newspaper and on the various 
copies to be mailed to the respective 
respondents. The first publication 
date listed on each must be identical 
and must correspond to the actual 
date on which the citation is first pub- 
lished. Correct attendance to this de- 
tail is most important and is easily 
accomplished by choice of a date sub- 
sequent to the filing date and by giv- 
ing definite instructions to the news- 
paper that the first publication must 
be made on that specific date. 

It is the responsibility of the at- 
torney to procure and file the proper 
return or affidavit of personal service 
of the citation, and likewise it is the 
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duty of the attorney to procure and 
file the required proof of publication 
from the newspaper when service is 
made by publication. The filing of the 
return of personal service or the proof 
of publication is essential to due pro- 
cess. 

You should keep in mind that the 
service of citation or the giving of 
notice when required by law may be 
waived by the party or persons in- 
terested. This of course does not ap- 
ply in the case of a minor or otherwise 
incompetent person. If the attorney 
will only furnish the necessary party 
with a copy of his petition that clearly 
sets forth what he is trying to accom- 
plish and advises what should be 
done, it is the exception rather than 
the rule that the interested party will 
refuse to waive formal requirements. 
In obtaining a waiver, it is desirable 
(but not required by law) that the 
signature of the interested party be 
witnessed by one or more witnesses or 
be acknowledged before a notary 
public. 

You also should observe that the 
waiving of citation or notice does not 
waive the right of the interested party 
to object to the proceedings and file 
such response in opposition to it as 
he may desire. This should be pointed 
out to the interested party when he is 
approached to obtain a waiver of cita- 
tion or notice. As a personal sugges- 
tion, I wish to state that I do not think 
it is good practice to have an heir at 
law or an interested party sign a 
blanket waiver designed to waive all 
notice of every proceeding that might 
happen in the decedent's estate. This 
merely opens the door to future mis- 
understandings and controversy. The 
better practice always is to get the 
waiver and consent on the particular 
petition then under consideration. 

It is significant that the probate laws 
set forth in detail in section 732.09 
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Florida Statutes forms for citations 
for both personal and constructive 
service, but there is no form in the 
Florida Statutes setting forth what 
constitutes a proper form for a notice. 
The reason for this is significantly ap- 
parent. Citation is due process of law. 
Notice is information given to a per- 
son already under the jurisdiction of 
the court by citation, by voluntary ap- 
pearance or by waiver of citation pre- 
viously executed. Citation by publica- 
tion should follow the forms author- 
ized by law very strictly, while notice 
may be in any form that advises the 
interested party that a particular pro- 
— will be brought before the 
court for consideration on a certain 
day and hour, and that the party may 
respond or not, as he wishes. 

To repeat, a citation must be used 
when the interested or necessary party 
has not come within the jurisdiction 
of the court previously, and notice is 
used for informational purposes when 
jurisdiction has been acquired pre- 
viously over the person of that in- 
terested or necessary party. 

As indicated above the only occa- 
sion in the probate law in Florida on 
which a citation may be served other 
than by personal service or publica- 
tion is when an interested person has 
designated himself as such in writing 
and has furnished his address to the 
county judge with the request that he 
be noticed in all subsequent proceed- 
ings in the estate. Rule 5.060. See also 
sections 49.12 and 732.11(2) Florida 
Statutes. In that one case, all subse- 
quent citations or notices required by 
law as to that person may be served 
upon him by mail, and it appears that 
the mail had best be registered. 

The new Rules of Probate and 
Guardianship Procedure, known as 
Florida “PGR,” became operative Jan- 
uary 1, 1968, and should eliminate 
much of the confusion that has existed 
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in this field, as commented above. The 
present Florida Rules of Civil Pro- 
cedure apply in probate and guardian- 
ship proceedings only as specifically 
incorporated in the new “PGR.” 

Rule 5.020 defines process as the 
“citation, summons, subpoena, order 
to show cause and any other order of 
the court” by which jurisdiction is ob- 
tained of a party. It defines notice as 
the “service of pleadings, motions and 
other papers subsequent to obtaining 
jurisdiction of the party and when re- 
quired by law or these rules, other 
than process.” [emphasis supplied] 

Under Rule 5.050, process, notice 
and time are spelled out carefully in 
order that the attorney may know 
exactly how to obtain jurisdiction by 
due process of law and how to give 
notice. This rule provides that person- 
al service of process in Florida may 
be made as provided in Chapter 48 
of the Florida Statutes, relating to 
ordinary civil actions. It further pro- 
vides for the manner of service of 
process outside the State of Florida 
and specifies how the return of serv- 
ice shall be made. This rule also pro- 
vides that service may be by publica- 
tion, in the manner provided by 
Chapter 49 of the Florida Statutes, if 
an affidavit is filed showing that per- 
sonal service is impractical. 

Rule 5.050 further provides that un- 
less ordered by the court, “service of 
process [citation] is not necessary on 
any person who has filed a claim, 
pleading, election or other paper, or 
who has otherwise appeared in the 
same proceeding, notice, where re- 
quired, being sufficient.” The rule 
specifies that service of notice, plead- 
ings, motions and other papers sub- 
sequent to obtaining jurisdiction of 
the party and when required by law 
or by the rules, other than process, 
shall be made, filed and certified to as 
provided in Rule 1.080, Florida Rules 
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of Civil Procedure. The rule also pro- 
vides that in computation of time, 
Rule 1.090 of the Rules of Civil Pro- 
cedure governs. 

The citation and notice I discussed 
above is that relating to due process 
of law and to informational notice. In 
order to avoid confusion, I have pur- 
posely excluded any reference to the 
notices required by the probate sta- 
tutes such as the notice to creditors; 
notice of probate; notice of filing of 
final accounting, notice of application 
for discharge; notice to charitable 
beneficiaries; and, under Rule 5.140, 
notice to heirs at law and benefici- 
aries. 

I cannot engage in this discussion 
of citation and notice without empha- 
sizing the importance of citation when 
necessary and notice always in the 
matter of the sale of property in a 
decedent's estate. This is one of the 
most vital and important areas of due 
process and notice. I am aware that 
the notice must be given to a specific 
legatee or devisee when the specific 
property so devised or bequeathed 
is being sold, and must be given to 
an interested party when property 
is sold for the purpose of making 
distribution. To me, these two re- 
quirements do not meet the full re- 
quirement of the law relating to no- 
tice on sales. Most sales presented to 
the court are a matter of mere conven- 
ience to those interested in the estate 
and not at all a matter of necessity. 
We sell stocks because we think the 
market is going down or because the 
value has enhanced greatly, and we 
want to assure the reaping of the 
profits. We sell automobiles as a mat- 
ter of convenience. We sell jewelry 
because the parties would rather have 
the proceeds of the sale than argue 
about the division in kind between 
them. I think that when property of 
an estate is to be sold, the court is 


THE FLORIDA BAR JOURNAL 


: 
Fs 
sf 
ae 
4 


authorized to order that sale and to 
approve it only in the event a neces- 
sity for the sale is shown for the pur- 
pose of raising cash to pay necessary 
estate obligations. If the sale simply 
is for the best interest of the parties, 
the written consent of those parties 
should accompany the petition for 
authority to sell. 

An entirely different problem exists 
when the sale of real estate is in- 
volved. It is my opinion that on the 
sale of real estate, simple notice to 
interested parties over whom _ the 
court has not otherwise acquired jur- 
isdiction is not enough. We all know 
that upon the death of the intestate 
decedent, title to real property im- 
mediately vests in his heirs at law, and 
upon the admission of a will to pro- 
bate, title to real property immedi- 
ately vests in the devisees under the 


will. The personal representative as 
such has no title in real estate to sell 
to anyone. It is my opinion that a cita- 
tion that constitutes due process of law 
must be had upon all interested par- 
ties in order to divest the heirs or de- 
visees of their title to real property. It 
is my suggestion to you as an attorney 
that you secure the waiver and con- 
sent to the sale in writing from the 
heir or devisee and that there be in 
the file a showing that the person giv- 
ing that consent and making that 
waiver is of age and sui juris. If the 
personal representative is the sole heir 
or distributee, naturally no notice is 
necessary. 

When minors or incompetents are 
involved, we have still another dif_fi- 
culty. In that instance, I feel that a 
guardian ad litem must be appointed 
to represent the interest of that minor 
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child or incompetent person in the 
sale, unless there is a regularly ap- 
pointed guardian of the property 
qualified and acting in that capacity. 
Since natural parents of a child are 
not authorized to deal in real estate 
belonging to their child, I do not feel 
that natural parents’ participation and 
consent alone is sufficient. On this 
point let me give you something else 
to consider seriously. The appoint- 
ment of a guardian ad litem to repre- 
sent a minor or incompetent in a pro- 
ceeding before the county judge's 
court does not constitute due process 
of law in obtaining jurisdiction over 
that mincr or incompetent. Service of 
process upon the minor or incompe- 
tent is essential notwithstanding the 
fact that after proper service has been 
obtained, a guardian ad litem is to be 
appointed to represent the interest of 
the minor. 

I consider this question of notice to 
the interested parties in the sale of 
any property in every instance rea- 
sonable and necessary for another 
purpose. Often the heirs themselves 
would prefer to purchase the item 
being sold rather than let it be sold 
to a stranger, usually at a sacrifice. 
The heirs or devisees and_ benefici- 
aries should have the first right to 
purchase if they desire to do so. 

I do not think the county judge 
should be the auctioneer to sell off 
everyone's property merely to provide 
a liquid distribution of the estate. 
There must be a definite estate pur- 
pose demanding the sale, or the par- 
ties in interest must consent to the sale 
in writing or have notice of it. Further, 
if the .parties are incompetents or mi- 
nors they must be protected through 
the appointment of a guardian ad 
litem. 

The only exception to notice on 
the sale of any property in a dece- 
dent’s estate is when the property is 
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perishable or rapidly depreciating in 
value. In those instances, the court 
may waive the necessity of notice. 

If a will gives a power of sale to 
a personal representative, the county 
judge should never be called upon to 
enter an order authorizing and ap- 
proving a sale based merely upon the 
power cantained in the will. If you 
are proceeding solely on that power, 
you do not need any order of court. 
When you come to the county judge 
asking for his authority to sell and 
his approval of the sale, you in effect 
are abandoning the power contained 
in the will and asking the county 
judge to exercise his discretion in 
giving judicial approval to the making 
of that sale. If I am going to exercise 
my discretion in approving a sale, 
you will have to give the notice re- 
quired by law to all interested parties 
or obtain their waivers and consents. 
Do not rely too much upon the power 
of sale contained in the testator’s last 
will and testament. If you will read 
In re Estate of Gamble, 183 So.2d 
849 (1st D.C.A. Fla. 1966), you will 
find there was a power of sale given 
in the will involved in that case. The 
appellate court, in reversing the coun- 
ty judge who had summarily ap- 
proved the sale based upon the 
power, quoted from 33 C.J.S. Execu- 
tors and Administrators Section 276 
as follows: 


. . . A general power of sale . . . must 
not be exercised arbitrarily or capricious- 
ly, and it cannot be exercised to destroy 
an essential quality of the estate when 
there are no debts of the testator to be 
paid, and no necessity of a sale for the 
purpose of division among the de- 
visees ... 


The court then stated 


. . We can conceive of innumerable 
instances in which the property of an 
estate will have far greater value if dis- 
tributed to the residuary legatees in 
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kind rather than in cash equivalent to 
the then market value thereof. Such 
valued rights should not be denied leg- 
atees unless the clear and unambiguous 
rovisions of the will reveal an intent 
y the testator that the executor shall 
have the unrestrained discretion to liqui- 
date and reduce to cash the property 
owned by the estate whether or not any 
need to do so exists. 


The court upheld the right of the 
residual beneficiary not only to be 
noticed of the proposed sale, but to 
be heard upon the merits of the pro- 
posed sale and its necessity, notwith- 
standing the power contained in the 
will. 

In my remarks above I have tried 
to discuss with you the technical as- 
pects of citation and notice, and to 
bring to you some practical thoughts 
with reference to this important sub- 
ject. However, there is another field 
of notice that I believe is just as im- 
portant as that by statute 
and to the profession of law as a 
whole. Probably, it is more important. 
I am now speaking about notice to 
your client—notice to your client of 
how the estate that he is charged with 
administering is progressing. I think 
the most important thing in the at- 
torney-client relationship is full and 
frank disclosure by the attorney to 
the client at all times of every step 


in the administration of a decedent's 
estate. 

It is amazing how many lawyers 
seem to fail in communicating with 
their own clients. The situation at 
times appears to be “let the client be- 
ware” instead of “let the buyer be- 
ware.” I recognize the fact that the 
lawyer, in almost every instance in 
which there is an individual personal 
representative, performs much of the 
ordinary duties of the personal repre- 
sentative and actually handles most 
of the administration of the dece- 
dent’s estate as part of his duties. But 
the fact that this is done, and may 
be properly done, does not excuse the 
lawyer from keeping his client ad- 
vised. Not only should his client be 
advised, but the attorney should keep 
all of the interested parties in the 
estate advised as to progress and de- 
velopments at all times. These people 
are not learned in the law. Many of 
them actually are afraid of their law- 
yer — scared to death of him, and 
probably even more afraid of the 
court. They hesitate to go to you or 
to the judge asking questions to se- 
cure information that they earnestly 
desire to have. They should not have 
to do so. It is your duty as a lawyer 
to keep the personal representative 
and every interested party in the 
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estate fully advised of all proceedings 
and the time element involved in 
every administration. 

The lawyer is in an unusual posi- 
tion. Not only the personal repre- 
sentative but all of the interested 
parties look to him for information 
and guidance in the disposition of a 
decedent’s estate. For this reason, 
continuing communications can be of 
special benefit to the attorney. Since 
the development and final conclusion 
of an estate may take several months 
or years, many attorneys lose contact 
with their clients. Because of this, the 
client may feel that his interests have 
been forgotten or neglected. Upon 
settlement of the estate, some clients 
who receive a bill for professional 
services are disturbed by the fact 
that the bill seems to be out of pro- 
portion in relation to the time they 
feel has been spent by the attorney on 
the problem. The client fails to recog- 
nize that the attorney may devote 
considerable time on conferences, 
research and preparation of plead- 
ings. In that case, it is the attorney's 
fault for failing to keep his client in- 
formed of the work being done. The 
communication need not be long or 
involved, but simply should relate the 
activity taking place in the client’s 
behalf. Not only will this keep the 
client informed, but it will keep the 
attorney's name before the client and 
it will make the final fees charged for 


services rendered far more acceptable 
and understood when the time for 
compensation arrives. 

You might be surprised if you knew 
the number of inquiries and com- 
plaints made almost every day to 
county judges, not only by the per- 
sonal representatives but also by the 
interested persons in estates. The in- 
quiries are made primarily because 
those parties have not been kept ad- 
vised concerning the progress of the 
estate by the lawyer who has been 
retained to handle it. The failure to 
keep them reasonably advised results 
in letters and phone calls to the judge 
and to the personnel of his office and 
tends to create an unhappy situation. 
This is true even in instances when 
there has been no delay and no omis- 
sion on the part of counsel other than 
the omission simply to communicate. 
Most of these complaints received 
daily by the judges stem from a lack 
of understanding of the mechanics of 
probate by the lay individual. As in- 
terested parties, they are entitled to 
be reasonably informed by their at- 
torney from time to time of what the 
progress is in the estate and what 
they may expect with reference to its 
conclusion. 

Personal representatives choose the 
attorney. They have the right to fire 
him. Very often, the removal of an 
attorney stems from the mere fact 
that the personal representative was 
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not reasonably informed on items re- 
lating to the processing of the estate 
and thus was unable to understand 
why the estate was not in readiness 
for distribution and closing. I charge 
the bar with the responsibility for 
that breakdown of communication 
between attorney and client, which 
can result not only in removal of the 
attorney for an estate or guardian- 
ship, but also can result in those 
clients complaining about the lack of 
justice in our courts, the delay of law- 
yers and the negligence of lawyers to 
other members of the lay community. 
This of course contributes to the bad 
public image of lawyers throughout 
the state. I am not speaking about the 
embezzling attorney or the abscond- 
ing attorney. I am talking about you, 


the good attorney who does his job 
as far as the requirements of the law 
are concerned, but who fails in main- 
taining a harmonious attorney-client 
relationship because he fails to keep 
his client informed. 

I think the above omments will 
have been worthwhile if as a result 
you now resolve to keep your clients 
promptly informed and have an open 
channel of communication between 
you and your client in the handling 
of all estate matters. This communica- 
tion is the most important notice of 
all and if you maintain it, I am sure 
that you will enjoy a mutual relation- 
ship of confidence and that each of 
you as lawyers and promoters of the 
public image of the Bar will unques- 
tionably deserve a CITATION. 


Announcing 
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Crime has increased to the point 
where it fast threatens to become 
the most serious internal problem that 
this nation faces. The vastness of the 
problem is evident in two statistics: 
More than 3 million serious crimes 
were reported last year, with prob- 
ably about as many more unreported; 
and crime costs American taxpayers 
about $27 billion a year. 

No genuine promise of any marked 
cessation in the growth of crime ap- 
pears in the immediate future. Crime 
in the streets, particularly youth 
crimes and civil disobedience, threat- 
en to expand further. Organized 
crime, despite much public exposure, 
continues to seek new areas for its 
criminal operations and infiltration of 
businesses. Quite obviously, the battle 
to curtail crime, although receiving 
renewed attention, has barely begun. 
However, a major condition prece- 
dent to success in the fight has been 
fulfilled — the people are being 
aroused. 

Large efforts, public and private, to 
improve law enforcement capabilities 
and techniques, are being made at all 
levels of government, local, state and 
federal. In the Congress, for example, 
legislation under consideration as this 
is written will provide funds to enable 
state and local governments to de- 
velop better means for coping with 
their particular crime problems. 

So too the Congress is seeking solu- 
tions to the dilemmas of balancing the 
private rights of individuals against 


What Others Think... 


the common good of all in crime pre- 
vention, apprehension and _prosecu- 
tion. Thorny examples of the areas in 
which fine balances must be struck are 
in wiretapping and electronic eaves- 
dropping. Every individual’s right 
to privacy must be fully protected. 
That is the constitutional ideal. On 
the other hand, the march of crime 
must be halted. Organized crime, for 
one, operates in such privacy and its 
leaders are so isolated through gang- 
ster loyalty and fear (and too often 
official corruption) that the greatest 
single force against them lies in inter- 
cepting their conversations through 
stealth. The ideal of individual pri- 
vacy in such cases must give way to 
the reality of the need to invade pri- 
vacy if the combat against the men- 
ace of organized crime is to be suc- 
cessful; the question is, how much? 
That is but one of the knotty issues 
that must be resolved by the Congress 
in its legislative capacity. 

In its investigative functions, also, 
the Congress is looking for solutions 
to the crime problem. For example, 
the Legal and Monetary Affairs Sub- 
committee of the House Committee 
on Government Operations, of which 
I am chairman, is engaged in a study 
of the Federal Government's effort 
against organized crime. Public hear- 
ings have been held, and others are 
planned, designed to determine the 
magnitude of the syndicated crime 
problem; the Federal Government's 
proper role in meeting the problem; 
its ability to carry out its responsibili- 
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BY DANTE B. FASCELL 


Florida Congressman Fascell, as chairman of the Legal and Mone- 
tary Affairs Subcommittee of the House Committee on Govern. 
ment Operations, which is engaged in a study of the capabilities 
of the Federal Government and its role in the battle against or- 
ganized crime, responds to the remarks made by President William 
P. Simmons, Jr., in his President’s Page in the November 1967 


issue of the Journal. 


He inserted the Page, “The War Against 


Crime—A Challenge to the Bar,’’ in the Congressional Record for 


December 4, 1967. 


ties; whether its resources are being 
used to fullest advantage; the results 
being obtained; and whether (and 
how ) its capabilities can be strength- 
ened. 

While it is too early to evaluate the 
proper federal role in that fight, one 
thing is certain: The ultimate solution 
of that, and the overall, crime prob- 
lem must depend upon local and state 
law enforcement. Some enforcement 
problems that are so complex (as 
where the activities of criminal syndi- 
cates cross and recross the boundaries 
of many cities and states, and even 
foreign countries ) that unified nation- 
al and local effort must be made 
against them; however, even then the 
principal role must be carried out 
within the states, by state, county, 
and local officials. That is true of 
efforts to control organized crime and 
crime in the streets. The head of the 
U. S. Department of Justice’s Crimi- 
nal Division, Assistant U. S. Attorney 
General Fred M. Vinson, Jr., so testi- 
fied before the subcommittee: “Crime 
fighting is basically a grass roots prop- 
osition: truly lasting success can come 
only with effective action at the com- 
munity level.” 

Because such is the fact, the estab- 
lishment by the Board of Governors 
and the President of The Florida Bar 
of a Special Committee on Crime 
Control, to study the state’s crime 
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problems, is so important. It enlists 
into the fight against crime the state’s 
best reserves of training, experience, 
and public spirit. Whenever in our 
history the nation has been threatened 
by any crisis—and the crime situation 
is approaching crisis conditions—the 
nation’s lawyers can be counted on to 
take the lead in putting the country 
to right. The Special Crime Control 
Committee can help do just that. As 
Florida Bar President William P. Sim- 
mons, Jr., said in announcing appoint- 
ment of the committee, “I firmly be- 
lieve that we as individual lawyers in 
our respective communities and thru 
our associations can contribute more 
than any other group to solving the 
serious threat of crime in our society.” 

This action by The Florida Bar con- 
templates implementation, through 
all local bar associations becoming ac- 
tively involved in the problem, and 
by the participation of the entire 
membership of The Florida Bar in 
the endeavor. Because it can serve as 
a pattern for a unified effort by all 
lawyers everywhere in the fight 
against crime, in inserting the details 
of The Florida Bar’s action in the 
Congressional Record, I recommend- 
ed similar action for consideration by 
bar associations throughout the na- 
tion. The Florida Bar has truly made 
a valuable contribution toward crime 
control. 
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The Lawyer 


By LOUIS LANDE—of the New York Bar 
am the lawyer. 
displaced brute force with mercy, justice and equity. 
taught mankind to respect the rights of others to their property, to their personal 
liberty, to freedom of conscience, to free speech and free assembly. 
am the spokesman of righteous causes. 


plead for the poor, the persecuted, the widow and the orphan. 


maintain honor in the market place. 


I am the champion of unpopular causes. 
I am the foe of tyranny, oppression and bureaucracy. 
I prepared the way for the Ten Commandments. 
I pleaded for the freedom of the slave in Greece and for the captive in Rome. 
I fought the Stamp Act. 
I wrote the Declaration of Independence and the Rights of Man. 
I defended the slave. I was an abolitionist. I issued the Emancipation Proclamation. 
In every land, in every clime, 1 punish the wicked, protect the innocent, raise up the 
lowly and oppose brutality and injustice. 
fought in every war for liberty. 
stand in the way of public clamor and the tyranny of the majority. 
plead for the rich man lest prejudice prevent him from getting justice and I insist 
that the poor man be accorded all his rights and privileges. 
seek the equality of mankind, regardless of race, color, caste, sex or religion. 
hate fraud, deceit or trickery. 
am forbidden to serve two masters or compromise Justice. 
am the conservative of the past, the liberal of the present and the radical of the 
future. 
believe in convention but I cut the Gordian knot of formalism and red tape to 
do justice and equity. 
am the leader of mankind in every crisis. 
am the scapegoat of the world. 
hold the rights of mankind in the hollow of my hand, but am unable to obtain 
recognition of my own. 


am the pioneer. I am the last to renounce the past and to overturn the present. 


am the just judge and the righteous ruler. 
hear before I condemn. I seek the best in everyone. 


am the Lawyer. 
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NEWS OF THE LEGAL PROFESSION 


Statewide Conference 


Local Bar Leaders Schedule 
Meeting March 2 in Tampa 


Tampa will be the site for a statewide conference of local bar association 
leaders on Saturday, March 2, sponsored by the Florida Council of Bar Association 
Presidents in cooperation with The Florida Bar. 


Featured at the six-hour 
meeting will be talks by two 
dozen Bar authorities who will 
informative discussions 
about local bar association 
problems and projects. The 
meeting will begin at 10 a.m. 
and will close at 4 p.m. 

The purpose is to give in- 
formation to local bar associa- 
tion leaders which will help 
stimulate local bar programs 
and which will help their mem- 
bers have greater interest in 
local and state legal projects. 


The conference also will give 
local bar leaders a chance to 
ask direct questions to Florida 
Bar chiefs about problems of 
the profession and plans that 
concern all lawyers in the state. 

Speakers and panelists will 
review Florida legal aid pro- 
grams, lawyer referral efforts, 
crime control, public relations 
techniques, grievance proced- 
ures, unauthorized practice of 
law and continuing legal edu- 
cation. 

A mid-day luncheon will 


Plans for the March 2 conference of local bar association leaders in 


Tampa were made 5 Rae group in Miami in December. 


are Sam |. Silver of 


Bar President William P. Simmons, Jr., o 


Left to right 


ami, Phyllis Shampanier of Coral Gables, Florida 


f Miami, and Lee J. Colling of 


Orlando. Colling is chairman of the Florida Council of Bar Association 


Presidents. 
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feature remarks by a_nation- 
ally known authority on crime 
prevention and control. Also 
scheduled to speak are Florida 
Bar President William P. Sim- 
mons, Jr., of Miami, President- 
elect Marshall M. Criser of 
Palm Beach, Executive Director 
Marshall R. Cassedy of Talla- 
hassee, a dozen local bar asso- 
ciation leaders, several members 
of The Florida Bar Board of 
Governors, and Bar headquar- 
ters staff members. 


The planning committee 
which is the meet- 
ing is headed by Florida Coun- 
cil of Bar Association Presi- 
dents Chairman Lee J. Colling 
of Orlando. Assisting him are 
Phyllis Shampanier of Coral 
Gables, George B. Thomson 
of Coral Gables, Sam I. Silver 
of Miami, and President Sim- 
mons. 


Announcements about the 
conference will be mailed dur- 
ing January and February to 
all local bar association officers. 
Specific details about speakers 
and discussion topics will be 
revealed during the latter part 
of January. 
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Legal Secretaries Score Success 


With “Days in Court” 


The St. Petersburg ws 


been commended by the 


al Secretaries Association has 
ench and bar of that city for 


the part it played in enhancing the image of the legal 
profession. During the week of November 27-December 
1, the association sponsored a “Days in Court” project. 


Assisted by members of the 
St. Petersburg Bar Association, 
a local bank and television sta- 
tion, the secretaries presented 
four moot courts. Closed cir- 
cuit television carried the 
courtroom dramas into the halls 
and other nearby courtrooms 
so that a viewing public of over 
350 persons each day could 
watch and hear the presenta- 
tions. The cases involved a bad 
check charge, petition for in- 
competency, adoption, and a 
contested divorce. 

The program ended the 
fourth day with an hour-long 
television program on WLCY, 
entitled “A Race to Judgment,” 
a manslaughter case in which 
two teenagers were charged 
with drag racing. The video 
tape was later presented to the 
Stetson College of Law at its 
Inns of Court dinner and will 
be used for instructive purposes 
in trial practice classes. 

Chairman of the project was 
Elizabeth A. Kovachevich, a 
member of the bar in St. Peters- 
burg. Presiding at the mock 
trials were Richard Carr of the 
J. P. Court, Judge Robert A. 
Freeze, Judge Richard A. Mil- 
ler, and Judge C. Richard 


Leavengood. 


LL.B. for J.D. 

Graduates of the University 
of Florida College of Law may 
apply for the exchange of the 
LL.B. degree for the J. D. de- 
gree until February 8, 90 days 
after approval of the Board 
of Regents on November 10, 
1967. Application forms will be 
mailed to each alumnus, the 
College announced. 


42 


Crime Control 
Committee Meets 


An organizational meeting of 
The Florida Bar's special com- 
mittee on crime control was 
held in Miami on December 16 
with seven members and Bar 
President William P. Simmons, 
Jr., present. 

The purpose of the special 
committee is to review the 
crime situation in the state and 
to recommend courses of action 
for The Florida Bar to take in 
helping control the growth of 
crime in the state. 

“Of course, everyone is 
against crime,” said committee 
chairman Albert J. Datz of 
Jacksonville, “but the problem 
of the committee is to recom- 
mend action to assist our society 
in combatting and preventing 
crime.” 

The committee reported it 
was aware there are so many 
facets of crime control in the 
state that the Bar should not 
attempt to try to fight all as- 
pects of crime and should not 
attempt to undertake too broad 
a program. The committee de- 
cided to limit its attention at 
first to ways of raising stand- 
ards for Florida policemen, to 
improving the rapid adminis- 
tration of justice in Florida 
courts, and to educating Flor- 
ida youth in an effort to reduce 
juvenile delinquency in the 
state. 

During the next few weeks 
three members of the commit- 
tee will make special in-depth 
studies of these subjects and 


BAR APPOINTS 
REPRESENTATIVES 


The Executive Committee of 
The Florida Bar has approved 
the election of five representa- 
tives of the Bar to the Board of 
Directors for Florida Legal 
Services, Inc. The organization 
was incorporated November 20 
by the Bar and the Attorney 
General to provide on a super- 
visory basis legal research, in- 
formation, and advice to local 


legal aid groups. 


Duane Anderson, Miami, was 
named for a five-year term; 
Julian D. Clarkson, Fort Myers, 
for a four-year term; J. Nixon 
Daniel, Jr., Pensacola, three 
years; Egerton K. van den 
Berg, Orlando, two years; and 
Hamilton D. Upchurch, St. 
Augustine, one year. 


Five directors will also be 
named by the Attorney General 
and five by organizations rep- 
resenting interests of the poor. 
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will make recommendations to 
the committee at its February 
meeting. 

Mallory H. Horton of Miami 
will study court problems, Her- 
bert P. Benn of Tallahassee 
will study Florida law enforce- 
ment maupower standards and 
training and Thomas D. Wood 
of Miami will study juvenile 
delinquency and crime in the 
state. 


Each committee member was 
given a copy of “The Chal- 
lenge of Crime In A Free So- 
ciety,” a report of the Presi- 
dent’s Commission On Law 
Enforcement and Administra- 
tion of Justice. The report pro- 
vides detailed statistics and 
facts about all phases of crime 
in the nation. 


Others at the Miami meeting 
were Robert L. Floyd of Mi- 
ami, Vincent K. Antle of Coral 
Gables, and Lee J. Colling of 
Orlando. 
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Entries Invited 
In Journal 
Article Contest 


Members of The Florida Bar 
are invited to submit manu- 
scripts in the first annual ar- 
ticle writing contest of The 
Florida Bar Journal. 

Articles not exceeding 4,000 
words in length are to be 
written on the subject, “The 
Rights of Society v. the Rights 
of Individuals.” It should deal 
with the criminal law field, 
considering constitutional due 
process, both procedural and 
substantive. 

Manuscripts should be _pre- 
pared for this contest and not 
previously published. Cash 
prizes of $100 and $50 will be 
awarded to the first and 
second place winners and the 
winning manuscripts published 
in the Journal. 

Deadline for submitting en- 
tries is April 1, 1968. Complete 
details are elsewhere in this 
issue of the Journal. 


CLE-Sponsored 
Federal Taxation Course Planned 


The Florida Bar will co-sponsor a continuing legal education 
course of study on problems of federal taxation of estates, gifts 
and trusts for the general practitioner in Tampa February 29- 
March 1. 

The course is one of a series prepared and presented by the 
Joint Committee on Continuing Legal Education of the American 
Law Institute and the American Bar Association. It is structured 
on the theory that an understanding and knowledge of the basic 
substantive law governing taxation problems most frequently en- 
countered are A. inves to the proper preparation and han- 
dling of federal estate tax returns, federal gift tax returns and 
federal fiduciary income tax returns. 

The course is tax-return oriented and will provide the general 
practitioner with the knowledge and skills necessary for the intelli- 
gent completion of tax returns. 

Faculty for the course will include Florida lawyers John J. 
Trenam, Sherwin P. Simmons, and Norman H. Lipoff, Tampa, 
William J. McLeod, St. Petersburg. Francis N. Millett of the 
Florida State University law faculty and several out-of-state tax 
law practitioners will de take part. 

Registrants will receive the 209-page ALI-ABA Study Outline: 
Problems of Federal Taxation of Estates-Gifts-Trusts, appropriate 
tax returns, schedules and instruction sheets. Information about 
registering for the course will be mailed to all members of the 
Bar. 


PUBLISHER ANNOUNCES | 
EVIDENCE MANUAL | 
FOR FLORIDA LAWYERS 


Publication of an evidence | 
manual for Florida lawyers has | 
been announced by The Law- 
yers Co-operative Publishing 
Company. Entitled FLORIDA 
EVIDENCE, and written by 
Judge Spencer A. Gard, the 
book is designed to be used as 
a ready reference in the court- 
room as well as during pre-trial 
stages of litigation. The work 
provides a new and easy means 
to better communication be- 
tween attorneys and judges on 
questions of evidence. 


FLORIDA EVIDENCE is 
based on a _ comprehensive 
study of Florida cases, statutes 
and court rules. It contains 
more than 500 rules—including 
both civil and criminal — ex- 
plained by editorial commen- 
tary and documented by 
specific case citations. 
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Paul J. Stichler Becomes President of LTGF 


Paul J. Stichler of Orlando 
has accepted the position of 


1938 in chemistry from Lehigh 


president of Lawyers’ Title 
Guaranty Fund following his 
election by the Board of 
Trustees of The Fund. He had 
been serving as acting presi- 
dent since January 1, 1967, 
succeeding Hewen A. Lasseter, 
who resigned. 


Stichler has held various offi- 
cial positions on The Fund staff 
in Orlando since he joined it on 
January 1, 1959, when he 
moved from Miami where he 
had been in the general prac- 
tice of law. He is a native of 
Kutztown, Pennsylvania; ob- 
tained a B.S. in 1935 in chemi- 
cal engineering and M.S. in 


1968 


University, and the LL.B., cum 
laude, in 1952 from the Uni- 
versity of Miami. 


Lawyers’ Title Guaranty 
Fund, which has _ its state 
headquarters at 32 West Gore 
Street, Orlando, is Florida’s 
bar-related title assuring organi- 
zation through which more 
than 3,200 Florida attorneys 
are enabled to provide com- 
plete title protection in con- 
nection with their clients’ Flor- 
ida real estate transactions. The 
Florida Fund was the first bar- 
related title assuring organiza- 
tion in the —_ and several 
other states have followed Flor- 
ida’s example. 
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As education goes more electric 
you can see the future happening! 


All-electric buildings and electronic aids to learning have already 
made school surroundings and classroom work more stimulating for 
pupils and teachers alike. 

Electricity—the energy of progress—will help make an even better 
future happen. New electronic advances will relieve the teacher of 
many routine, time-consuming details. They will maximize the dedicated 
educator's role of inspiration and motivation. 

In providing ever more useful, dependable and low-priced electric 
service, the people at your electric company work hard for your today 
...and are remembering your tomorrow, too. 


Taxpaying, Investor-Owned 


FLORIDA POWER & LIGHT COMPANY 
GULF POWER COMPANY “© ~~ TAMPA ELECTRIC COMPANY 
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Claims 


Act 


by Lr, Cot. Cartes H. PARKER 


Lieutenant Colonel Charles H. 

Parker is assigned to the U.S. Army 

Claims Service, Of- 

fice of The Judge 

Advocate General, 

Fort Holabird, 

Maryland. A mem- 

ber of The Florida 

Bar, he holds bach- 

elor and LL.B. de- 

grees from the Uni- 

versity of Miami 

and did graduate 

study in governmental administration 
at George Washington University. 
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Pusuic Law 89-506 the 89th 
Congress amended _ the Federal 
Tort Claims Act (28 U.S.C. 2671- 
2680), greatly liberalizing its admin- 
istrative monetary jurisdiction and 
significantly modifying other provi- 
sions of the Act.! The amended Act is 
applicable to all incidents giving rise 
to claims under its provisions which 
accrue on or after 18 January 1967. 
The provisions of the old Act will ap- 
ply to claims accruing prior to that 
date. 

The most significant change in the 
Act serves to remove the previous 
$2,500 limit on administrative settle- 
ment of claims and to replace it with 
an unlimited administrative monetary 
settlement authority. The only statu- 
tory limitation now imposed on a 
Federal agency is that which requires 
approval of the Attorney General or 
his designee for awards in excess of 
$25,000.2 Various federal agencies 
have, however, created their own 
hierarchy of settlement authorities 
with varying amounts of monetary 
jurisdiction where the award is to be 
in an amount less than $25,000. These 
limitations are generally imposed 
within the framework of an imple- 
menting regulation setting forth gen- 
eral internal administrative proced- 
ures to be followed by the particular 
agency in processing the claim. For 
example, the United States Army has 
promulgated such a regulation and 
instituted a decentralized system of 
settlement and approving authorities.* 
Implementing regulations must be in 
conformity with regulations promul- 
gated by the Attorney General which, 


‘The views expressed herein are those of the 
author and do not necessarily express those 
of the United States Government, its depart- 
ments, agencies, and other subordinate units 
or any person employed therein. 

*28 U.S.C. 2672, as amended. 

“Army Regulation 27-22, dated 18 January 
1967. (Published in 32 Fed. Reg. 6366.) 
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by statute, control the overall admin- 
istrative procedures to be used by all 
federal agencies. This requirement 
imposes certain limited restriction on 
the unilateral determination of claims 
compromised or settled in amounts of 
$25,000 or less. Where policy, new 
precedent, new point of law, third 
party contribution, a related claim 
which may be paid in an amount in 
excess of $25,000, or the United States 
is involved in litigation based on a 
claim arising out of the same transac- 
tion, consultation with the Attorney 
General is required. 

A practical aspect concerning the 
amount of the claim is that which 
generally binds a claimant to the 
amount sought administratively should 
he later bring a court action. 

A further liberalizing of the Act 
has been accomplished through grant- 
ing to the head of each Federal 
agency, or his designee, the admin- 
istrative authority to compromise ad- 
ministrative claims against the United 
States to effect a settlement.5 

The latitude thus provided when 
considered with the enhanced ad- 
ministrative monetary jurisdiction 
should benefit both the claimant and 
the Government in facilitating admin- 
istrative settlement of claims and 
lessening significantly the number of 
claimants seeking redress in the Fed- 
eral courts. This change is in direct 
contrast with the previous provisions 
of the Act when, faced with a $2,500 
maximum administrative settlement 
limit and no authority for the Govern- 
ment to grant awards other than in 
the rigid atmosphere of proved speci- 
fic property damage and case sup- 
ported personal injuries, the claimant 
frequently had no recourse but court 


‘28 U.S.C. 2672 as amended, and Attorney 
General’s Regulations (C.F.R. 14.1-14.11). 
528 U.S.C. 2672 as amended. 
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action with its long delays and often 
unsatisfactory results. 

As an example of how the admin- 
istrative compromise authority will be 
implemented, the United States Army 
has directed that each of the five con- 
tinental Armies appoint a judge advo- 
cate officer in the grade of lieutenant 
colonel as Chief Tort Claims Negotia- 
tor.6 (In addition to supervising and 
farticipating in compromise negotia- 
tions under the Federal Tort Claims 
Act, he will serve as Chief, Command 
Claims Service, covering other types 
of claims against the United States 
for the entire area of jurisdiction of 
the specific continental Army.) The 
Army Staff Judge Advocate may com- 
promise and pay claims for $5,000 or 
less regardless of the amount for 
which the claim was filed. Tentative 
agreement may also be reached with 
the claimant for settlement above this 


ceiling. Negotiations for a settlement 


in excess of $10,000 must have the 
prior approval of the Chief, U.S. Army 
Claims Service. Upon completion of 
negotiations of claims to be paid in 
an amount in excess of $5,000, the 
claim will be settled by the Chief, 
U.S. Army Claims Service. The Army 
Staff Judge Advocate for each of the 
Army areas has the disapproval 
authority on claims of $5,000 or less. 
Disapproval authority above that 
amount rests with the Chief, U.S. 
Army Claims Service.7 

The Attorney General, or his de- 
signee, may now compromise claims 
cognizable under 28 U.S.C. 1346(b), 
i.e., where the United States is the de- 
fendant, without the necessity of court 
approval.* 


*Para 18, Army Regulation 27-22, dated 18 


January 1967 (32 Fed. Reg. 6368). 

*Para 16b, Army Regulation 27-22, dated 18 
January 1967 (32 Fed. Reg. 6367-68). 

*28 U.S.C. 2677 as amended. 
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It is necessary that a claimant file 
his claim administratively and exhaust 
this remedy before filing suit in the 
appropriate Federal District Court. 
The administrative claim must be filed 
within two years after it accrues.® 
Once the claim is filed, the claimant 
must wait six months from the date of 
filing before seeking redress in the 
courts unless the claim is finally de- 
nied in a shorter period of time and 
he is notified thereof in writing by 
certified or registered mail.1° 

The six-month period in effect 
places a “suspense date” on the Gov- 
ernment. The federal agency should 
complete its administrative action 
within this period of time. To assist 
the claimant with regard to the six 
months administrative processing per- 
iod, the responsible United States 
Army authority, as an example, will 
acknowledge receipt of the claim in 
writing and inform the claimant of the 
date his claim was filed. Further, if 
the claim has not been finally settled 
four months after filing, the claimant 
will be advised that his claim has not 
been denied and that the judicial 
remedy is not extinguished until six 
months subsequent to final denial." 
The failure of the agency to make 
final disposition of the claim within 
six-months after filing may, at the 
option of the claimant, be deemed a 
final denial.12 The claimant is not re- 
quired to take this option but may 
await Government action before pro- 
ceeding with court action. This could 
result in the passage of an indefinite 
period of time. 

Another time requirement with 
which the claimant should be con- 


°28 U.S.C, 2401 as amended. 

*°28 U.S.C. 2675 as amended. 

“Paras 10d and f, Army Regulation 27-22, 
dated 18 January 1967 (32 Fed. Reg. 
6367). 

#28 U.S.C. 2675 as amended. 
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cerned arises from the preceding dis- 
cussion. If he desires to file suit he 
must do so within six months after the 
date of mailing of the notice of ad- 
ministrative denial of his claim. Fail- 
ure to do so bars the claim.1* In the 
event of a failure to act within six 
months by the Federal agency, the 
claimant may consider this failure as 
a denial and use the date of filing of 
the claim (as per notification letter by 
the Army, supra) as a basis for com- 
puting the precise expiration of the 
six months period for administrative 
action. Should the claimant not take 
advantage of his option at this point 
and wait for the actual conclusion of 
administrative action, his six months 
for filing suit would run from the ac- 
tual date of mailing of the notice of 
final denial. If a partial allowance is 
made by the Government and rejected 
by the claimant, the claim will be 
denied and the claimant informed by 
certified or registered mail.14 

The Act provides no appeal from 
the administrative decision made on 
a claim. The basic recourse is through 
the machinery provided for bringing 
action in the courts. The United States 
Army, however, will honor requests 
for reconsideration from an admin- 
istrative denial or final settlement un- 
der certain circumstances, e.g., new 
evidence, and, in fact, the settlement 
authority who acted on the claim may 
also reconsider a claim on his own 
initiative.1> It should also be pointed 
out that acceptance of an administra- 
tive award and the signing of a settle- 
ment agreement reflecting such ac- 
ceptance is normally final and conclu- 
sive with respect to Government li- 


ability. 


28 U.S.C. 2401. 

“Para 10g(2), Army Regulation 27-22, 
dated 18 January 1967 (32 Fed. Reg. 6367). 
*Para 20, Cl, Army Regulation 27-22, 
dated 18 January 1967. 
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Subrogated claims may also be filed 
under the amended Federal Tort 
Claims Act. A subrogor and a subro- 
gee may file jointly or individually. In 
the latter instance, the subrogee must 
substantiate his authority to file a 
claim by appropriate documenta- 
tion.16 

Another significant statutory change 
is that which makes the remedy 
against the United States exclusive in 
cases involving personal injury or 
death resulting from the operation of 
motor vehicles by Government em- 
ployees in the scope of their employ- 
ment.'7 In effect, this provision pre- 
cludes a claimant from seeking redress 
against the alleged tortfeasor as an 
individual and requires that available 
remedies be taken against the United 
States. It follows that claims arising 
from incidents of the nature described 
above would be completely subject to 
the processes of the amended Federal 
Tort Claims Act. 

An area of great interest to practic- 
ing attorneys is that of fees to which 
they are entitled for representing 
claimants. There has been an increase 
in the permissible fee over that pro- 
vided for in the pre-18 January 1967 
Act. For claims accruing on or after 
the above date and settled administra- 
tively under the provisions of 28 
U.S.C. 2672 an attorney may collect, 
for his services, an amount not in ex- 
cess of 20 percent of the award, com- 
promise or settlement. In the event 
that the claim becomes the subject of 
a legal action and a judgment results 
pursuant to 28 U.S.C. 1346(b), the 
attorney is entitled to 25 percent there- 
of. He is entitled to the same percent- 
age when the Attorney General or his 
designee arbitrates, compromises or 
settles a claim cognizable under the 


“Attorney General’s Regulations (C.F.R. 
14.3). 
728 U.S.C. 2679 as amended. 
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same statute after the commencement 
of litigation.1* It is to be noted that 
the fee is to be taken from the award, 
compromise, settlement or judgment 
and is not provided in addition 
thereto. 

The foregoing is intended only as a 
synopsis of the significant administra- 
tive and procedural changes brought 
about by the amendments to the Fed- 
eral Tort Claims Act. In principle and 
in practice these changes are calcu- 
lated to benefit the claimant, his at- 
torney and the Government in facili- 
tating the expeditious administrative 
settlement of tort claims. If used by 
the practicing attorney in an attitude 
of positive effort rather than negative- 
ly, simply as a pro forma process to 
be endured before going to court, 
these amendments will serve to sig- 
nificantly enhance the value of the 
Federal Tort Claims Act. 


"28 U.S.C. 2678 as amended. 


Member of The Florida Bar, 33, candi- 
date for Master of Law degree (in tax- 
ation), seeks position with law firm in 
tax department. Over three years ex- 
perience with the National Office of the 
Internal Revenue Service in the fields 
of corporate taxation, corporate reor- 
ganizations, estate taxes, and foreign 
taxation. Write Box 46, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ATTORNEY TIME-SERVICES RECORD- 
ING SYSTEM. Accurate, speedy time- 
keeping and billing. Simplified index- 
ing, no posting, at-a-glance reminder 
of type of services rendered. EOM ease 
for secretary. Free brochure. Time Sav- 
ing Company, 308 Shell Bidg., Hous- 
ton, Texas 77002, 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 
George R. Lewis, Sr. 

110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


THE FLORIDA BAR JOURNAL 


| 
| 
| 
J 
| 
= 
= 


CONSTRUCTION : FURNITURE AND LEASING OF . SECOND 
LOANS 


LOANS 
APPLIANCE FINANCING" ON ACREAGE EQUIPMENT MORTGAGES 


EQUIPMENT * LAND DeveLopmenT + CONDOMINIUM WAREHOUSING —* BUYOUTS OR MERGER 
NS MONEY 


RECREATIONAL 
FINANCING LOA FINANCING FHA LOANS 


PERHAPS .... you know that Walter £. Heller advances 
working capital to industry through accounts receivable, inventory 
and equipment 


PERHAPS .... we should tell you that Walter E. Heller is also 
engaged in financing all of the above activities 


PERHAPS... . you should talk to the Man trom HELLER. 
For this is the story of Walter E. Heller & Company — 
a story of professional and “CREATIVE LENDING” 
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ONE OF AMERICA'S LARGEST COMMERCIAL FINANCE COMPANIES 


Walter E. Heller & Company 


OF FLORIDA 


900 N.W. 54th ST., MIAMI + 757-9551 


CHICAGO ATLANTA NEWORLEANS SAN JUAN.P.R © KINGSTON. JAMAICA + ORLANDO 
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Which of these activities describes Walter E. Heller & Company? ne 
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CORPORATION 
BANKING 

AND 
BUSINESS 
LAW 


Business Law—Sales Tax Refunds — 
Conditional Sales Contracts 

In an original action in mandamus, 
the relator, Brunswick Corporation, 
sought to recover sales taxes previ- 
ously paid to the State of Florida. 

The court, in reciting the factual 
basis for the application for refund, 
noted that on February 12, 1962, re- 
lator sold under a conditional sales 
contract certain personal property. 
The consideration for the property 
so sold was to be paid to the relator 
over a period of time as provided in 
the contract. The relator, as a dealer, 
paid into the state treasury an 
amount representing the total sales or 
use tax due and 
then included 
these tax payments 
in the deferred 
balance due and 
owing relator by 
the purchaser. The 
purchaser made 
several payments 
under the contract 
and then in May, 
defaulted and returned the 


JAFFRY 
1965, 
property to the relator. 


These notes are edited this month by 
Edward S. Jaffry, Tallahassee, on behalf of 
the Corporation, Banking and Business Law 
Committee, Davisson F. Dunlap, Chairman. 
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Following its repossession of the 
property, the relator filed its applica- 
tion with the Florida Revenue Com- 
mission seeking a refund of a portion 
of the sales tax previously paid to the 
state. 

The Florida Revenue Commission 
rejected the application for refund 
asserting that the refund “was not 
properly claimed within the statutory 
period for refund.” 

The Supreme Court of Florida, in 
rejecting the relator’s contention, 
made no mention of the state’s argu- 
ment that the application was not 
timely filed, but proceeded to dispose 
of the case on the theory that Chapter 
212, Florida Statutes, prohibited re- 


-covery no matter when application 


was made. 

The court, relying on Attorney 
General’s Opinion 066-55, stated the 
question involved to be “Where a 
dealer sells merchandise on open ac- 
count and later writes off the sale in 
whole or in part as a bad debt; or 
sells merchandise under a retain title 
or similar contract, and subsequently 
repossesses the property; is such a 
dealer entitled to a refund of all or 
any of the taxes so paid?” 

The court, after reviewing appli- 
cable provisions of Chapter 212, Flor- 
ida Statutes, relating to the imposi- 
tion and collection of sales taxes, 
noted that Section 212.06(1), Florida 
Statutes, as amended by Chapter 61- 
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275, Acts of 1961, constituted the con- 
trolling authority in cases of conflict 
between it and other portions of the 
chapter. The court observec that the 
1961 amendment added the following 
language to the statute: . . . “the full 
amount of the tax on credit sales, in- 
stallment sales or sales made on any 
kind of deferred payment plan shall 
be due at the moment of the transac- 
tion in the same manner as a cash 

Predicated on the above statutory 
language, the court held in effect as 
concerns the facts in the instant case, 
that where a dealer sells merchandise 
under a retain title or similar contract 
and subsequently repossesses the pro- 
perty, the sales tax accrues and be- 
comes payable upon the making of 
the transaction. Therefore, upon de- 
fault by the purchaser under the con- 
tract and subsequent repossession, 
the dealer is not entitled to a refund 
of any of the taxes previously paid. 

It is noted that the same rule would 
apply where the dealer sells the mer- 
chandise on open account and later 
“writes off the sale in whole or part 
as a bad debt.” 

However, it must be pointed out 
that the decision of the court in the 
instant case will not control as con- 
cerns transactions occurring after Au- 
gust 4, 1967, same being the effective 
date of Chapter 67-518, Laws of Flor- 
ida. 

Chapter 67-518, Laws of Florida, 
constitutes specific legislative author- 
ity for a dealer to obtain a credit or 
refund for sales taxes paid by him on 
any unpaid balance due under a re- 
tain title or similar contract where he 
repossesses the property. 

In addition, this latest amendment 
to Chapter 212, Florida Statutes, per- 
mits the dealer to receive credit for 
any sales taxes paid involving the un- 
paid balance due on accounts found 
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to be worthless and so charged off for 
federal income tax purposes. State of 
Florida ex rel, Brunswick Corpora- 
tion, relator v. Claude R. Kirk, Jr., 
et al. Supreme Court of Florida, Case 
No. 36,305, October 25, 1967. 


Business Law — 
Promissory Notes — Venue 

On an interlocutory appeal in an 
action involving a suit on a promis- 
sory note, the District Court of Ap- 
peal, First District, was called upon 
to review the trial court’s order deny- 
ing the appellants’ motion for change 
of venue and their motion to dismiss 
the complaint. 

The district court declined to re- 
view the trial court's order denying 
the motion to dismiss, holding that 
the question was not properly Suter 
the court by way of interlocutory 
appeal. 

As concerns the question of venue, 
the court, speaking through Judge 
Spector, noted that the corporate de- 
fendant (not a party to the appeal) 
executed and delivered its promissory 
note to the appellee bank with the 
endorsement of the appellants in the 
instant case. At the time of the mak- 
ing and delivery of the note, all of 
the parties were residents of Marion 
County, Florida. Thereafter renewal 
notes were executed, the last of which 
was for $5,025.37, the principal 
amount sued for. 

The appellants’ motion to dismiss 
on the ground of improper venue was 
supported by affidavit reflecting that 
the note sued upon was executed in 
Dade County, Florida, and that at the 
time of the making of the note, all of 
the appellants were residents of that 
county. 

The appellants, relying on Woodley 
Lane, Inc., v. Nolen, Fla., 147 So.2d 
569, urged that they were entitled to 
be sued in the county in which the 
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note was made and in which they 
resided. 

The court, after discussing the rule 
applied in the Woodley Lane, Inc., 
case, supra, noted that appellants 
proceeded under the erroneous as- 
sumption that the suit was brought 
only on the renewal note. The court 
observed that appellees claim was not 
limited to the renewal note inasmuch 
as the complaint also contained alle- 
gations relating to the execution of 
the original note in Marion County, 
Florida. 

The court, applying the rule in 
Cheves, et al. v. First National Bank 
of Gainesville, 79 Fla. 34, 83 So. 870, 
to the effect that a renewal note does 
not discharge an earlier note in the 
absence of agreement, concluded that 
the appellee was free “to elect venue 
where the note sued upon was signed 
or where the maker resided.” Thus, as 


OMPLETE 
OMPACT 


The All New Corporation , 
Outfit combines Printed 
Minutes, or blank sheets, 

Stock Certificate book, Stock & Transfer 
ledger and Corporate Seal into one HAND- 
SOME BINDER. 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 


to the original note, the appellee was 
free to lay venue in Marion County 
where that note was signed. D. M. 
Papy, et al. v. Monroe and Chambliss, 
National Bank of Ocala, District 
Court of Appeal, First District, Case 
No. J.212, October 31, 1967. 


Corporations — Nonprofit — Liability 
Of Officers and Directors 

Sometime prior to 1964, the defend- 
ants held title to certain undeveloped 
land located in Dade County, Florida, 
upon which they proposed to erect a 
multi-unit dwelling and sell individ- 
ual living units to prospective pur- 
chasers pursuant to Chapter 711, 
Florida Statutes, known as the Flor- 
ida Condominium Act. 

Pursuant to this plan, the defend- 
ants caused the corporate appellants 
to be organized as corporations not 
for profit. As the organizers of these 
corporations, the defendants served 
as officers and directors. Subsequent 
to incorporation they conveyed or 
leased certain of the land involved to 
the said corporations at what was 
alleged to have been an inflated price 
or upon inflated terms. The defend- 
ants also caused the appellant corpora- 
tions to enter into management con- 
tracts with a third party at alleged 
exorbitant fees. The corporations sold 
the individual condominium units and 
the purchasers thereof became mem- 
bers of the appellant corporations. 
Upon completion of the project, the 
defendants terminated their official 
positions with the corporations. 

The corporations alleged that they 
were entitled to recover from the de- 
fendants any unconscionable profit 
they might have made, as well as 
being entitled to relief from any ex- 
cessive fees that they might be obli- 
gated to pay under the management 
contracts. They urged that at the time 
of the transactions, the defendants 
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were officers of the corporation and 
also fiduciaries for all prospective 
members. 

The defendants urged that because 
they were the sole officers and direc- 
tors of the corporation at the time the 
transactions took place and because 
there were no other members actually 
belonging to the corporations at that 
time, they were not liable. 

The district court stated that if this 
had been a case of first impression in 
Florida, they might agree with the 
view espoused by the corporations, 
but were obliged to apply the rule 
announced by the Supreme Court of 
Florida in Lake Mabel Development 
Corporation v. Bud, 99 Fla. 253, 126 
So. 356. 

The court, after noting that because 
of the provisions of Chapter 711, 
Florida Statutes, permitting the cre- 
ation of corporations either as corpora- 


tions for profit or nonprofit corpora- 
tions, each of such organizations must 
be treated equally. Therefore, the de- 
fendants were entitled to have the 
general principles of law relating to 
corporations applied to their conduct. 
The court, by applying the standard 
in the Lake Mabel Development Cor- 
poration case, supra, held in effect 
that a corporation cannot, while its 
promoters own all of its outstanding 
stock, avoid a purchase of property 
sold to it by its promoters at a large 
profit, represented by stock in the 
corporation issued to such promoters 
since the corporation thus has full 
knowledge of the facts and the rights 
of innocent purchasers of stock have 
not arisen. Fountainview Association 
Inc., No. 4, et al. v. Bell, et al. Dis- 
trict Court of Appeal, Third District, 
Case No. 66-884 and No. 66-885, Oc- 
tober 17, 1967. 


Corporation Supplies for the Lamyer 


Duplicate Sheet 
Stock Certificates 


Outfit 

stock certificates, 20 stub sheets, Stock 
ard transfer ledger and minute book 
into one Handsome Binder, including 
a #1 chrome plated pocket seal, in 
snap pouch. These outfits require no 
more space than a Law Book and will 
fit neat and compact in a bookcase 
or on a shelf. 


= DAY 
Stock & Transfer Ledger 
SERVICE 


GOVIN’S, INC. 


Printed Minutes Tabs 


Telephone 229-7971 
1905 Florida Ave. 


P. O. Box 1814 
Tampa, Fla. 33601 
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PRESENTS 


Our LAW OFFICE MANAGE- 
MENT AND ECONOMICS course 
was concluded on December 8 in 
Miami and Pensacola. Approximately 
700 attorneys throughout the state at- 
tended the oral presentations of this 
course. Based on past attendance, this 
figure is rather disappointing. 

The major purposes of our Continu- 
ing Legal Education program are to 
improve the professional competence 
of the practicing attorney and to pro- 
vide him with a greater awareness of 
his professional responsibility, while 
interfering as little as possible with 
the attorney's productive time. 

While it is our aim to bring you 
high quality and interesting courses, 
when the objective is advancing the 
overall professional competence of 
the participants, a course of study or 
curriculum cannot be limited to those 
few topics that will enlist the greatest 
registration or interest. 

The LAW OFFICE MANAGE- 
MENT AND ECONOMICS course 
gave Florida lawyers an opportunity 
to hear outstanding speakers and to 
receive an excellent set of materials 
produced by Thomas B. Slade III, 
chairman, and the members of his 
steering committee. For those who 
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were unable to take advantage of this 
course, we are attempting to secure 
the appearance of several of the 
speakers at the 1968 Annual Conven- 
tion in Miami Beach. We still have 
copies of the course materials and will 
be glad to receive your orders for 
them. 

CLE has finalized a course on the 
new Rules of Criminal Procedure 
which become effective this month. 
Chairman of the course steering com- 
mittee is Paul B, Johnson of Tampa 
and the members are: 

Judge Richard H. Cooper, Orlando; 
Phillip A. Hubbart, Miami; David U. 
Tumin, Tallahassee; Arden M. Siegen- 
dorf, Miami; James M. Russ, Orlando; 
Tracy Danese, Jacksonville; and N. 
Joseph Durant, Jr., Miami. 

This course is being prepared for 
presentation in May and June of 1968. 
It will bring you an in-depth and ex- 
tensive discussion of the new Rules 
of Criminal Procedure. As you know, 
the new rules take effect in January 
1968. It is felt that by the time the 
course is completed and presented, 
most questions concerning the rules 
will have arisen; and we will attempt 
to provide some answers to these 
questions through our lectures. 
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CLE is cooperating with a commit- 
tee of the Florida Supreme Court—the 
chairman is J. B. Patterson of Fort 
Lauderdale—in preparation of Stand- 
ard Jury Instructions in Criminal 
Cases. With the completion of this 
work, the Criminal Rules manual and 
the previous publication DEFENSE 
OF CRIMINAL ACTIONS, every at- 
torney will have an opportunity to 
supply his library with an excellent 
set of “how-to-do-it” materials for 
criminal cases. 

We realize that the organized bar 
has the primary responsibility for con- 
tinuing legal education of its mem- 
bers. We intend to fully meet this 
responsibility by bringing high qual- 
ity “how-to-do-it” courses. In order 
that our program be successful, how- 
ever, the full support and participa- 
tion of the members of the bar are 
absolutely necessary. 

The number of CLE programs and 
the organizations offering them is in- 
creasing rapidly. The ALI-ABA Joint 
Committee on Continuing Legal Edu- 
cation recently reported that in the 
six-month period from March 1 to 
September 30, 1967, there were 203 
separate courses held in 33 cities. In 
order to prevent any conflicts as to 
time and subject matter, we request 
that any local bar association or other 
organization intending to offer a CLE 
program notify The Florida Bar of 
the time and place. 


IN MEMORIAM 


It is with deep regret that the 
Journal records the passing of these 
members of The Florida Bar: 


Joseph Jay Didrence, Miami 
Admitted to the Bar of Florida 1951. 
Died July 1967 


Louis L. Garrell, New York, N, Y. 
Admitted 1959 Death date unknown. 


Leland Hyzer, Miami 
Admitted 1925 Died November 1967. 


Fontaine LeMaistre, Jacksonville 
Admitted 1946. Died November 1967. 


Oscar Bibb Lowman, St. Petersburg 
Admitted 1956. Death date unknown. 


Lloyd Stanley Marks, Miami Beach 
Admitted 1951. Died July 1967. 


W. C. Mather, Hollywood 
Admitted 1925. Died October 1967. 


Eugene Patrick Pecor, Laurel, Maryland 
Admitted 1952. Died October 1967. 


Harriette C. Pomeroy, Palatka 
Admitted 1945. Died July 1967. 


W. J. Schell, Jacksonville 
Admitted 1946. Death date unknown. 


Charles M. Trammell, Washington, D. C. 
Admitted 1909. Death date unknown. 


C. H. Warwick, Jr., West Palm Beach 
Admitted 1926. Died November 1967. 


W. H. Wilson, Jr., Lake City 
Admitted 1927. Died November 1967. 


John Kirk Wood, Sarasota 
Admitted 1962. Died February 1967. 


“It was the boast of Augustus. . 


. that he found Rome of brick, and 


left it of marble; a praise not unworthy a great prince, and to which the 
present reign also has its claims. But how much nobler will be the Sovereign’s 
boast, when he shall have it to say, that he found law dear, and left it cheap; 
found it a sealed book—left it a living letter; found it the patrimony of the 
rich—left it the inheritance of the poor; found it the two-edged sword of craft 
and oppression—left it the staff of honesty and the shield of innocence.” 


—Henry Brougham, ‘‘Present State of the Law” 
(Speech in House of Commons, February 7, 1828.) 
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Recent Cases Strictly Construe 
Mitigation Provisions 

One problem facing _ taxpayers 
whose returns are audited by the In- 
ternal Revenue Service arises from a 
combination of the effect of the stat- 
ute of limitations and the length of 
time that it takes to decide some cases. 
For example, it may be that the Serv- 
ice determines that income reported 
by the taxpayer in 1960 should have 
been reported in 1961. By the time this 
determination becomes final, however, 
the statute of limitations on refunds 
for 1960 may have run and taxpayer 
ends up being taxed twice on the 


same income. 


In the early years 
of the administra- 
tion of the federal 
income tax laws, one 
weapon used by tax- 
payers to prevent 
such double taxa- 
tion was the doc- 
trine of equitable re- 
coupment. This doc- 

O NEILL trine allows a tax- 
payer to have set off against the 
government's assessed deficiency the 
amount of tax attributable to the im- 
proper inclusion of the same income 
in the year barred by the statute of 
limitations. The theory is based on the 
notion that the government should 
not retain money which it is “obliged 


Tax Law Notes are prepared by the Com- 
mittee on Education and Information of the 
Tax Section, Benjamin S. Schwartz, chair- 
man; Albert C. O'Neill, Jr., editor. 


by natural justice and equity to 
refund.”! 

Of course, being an equitable doc- 
trine, the theory of recoupment was 
not uniformly applied and left much 
to the discretion of the individual 
court or the individual revenue agent. 
Consequently, a provision was in- 
serted in the 1939 Internal Revenue 
Code to allow by statute in certain 
situations recovery of taxes paid in 
years otherwise barred by the statute 
of limitations, These so-called “mitiga- 
tion” provisions were continued and 
enlarged in the 1954 Internal Revenue 
Code. 

The situations covered by the miti- 
gation provisions currently in effect, 
Sections 1311 through 1315 of the 19- 
54 Internal Revenue Code, are not co- 
extensive with the situations covered 
by the doctrine of equitable recoup- 
ment. For instance, the current statute 
specifies the circumstances under 
which the mitigation adjustment may 
be made, limiting them to the double 
inclusion of an item of gross income; 
the double allowance of a deduction 
or credit; the double exclusion of an 
item of gross income; the double dis- 
allowance of a deduction or credit; 
correlative deductions and inclusions 
for trusts or estates and _ legatees, 
beneficiaries or heirs; correlative de- 
ductions and credits for certain re- 
lated corporations; and certain basis 
problems. Moreover, the statute limits 


*Bull v. United States, 295 U.S. 247, 261 
(1935). 


THE FLORIDA BAR JOURNAL 


ay 
age 
: 
: 
od 
= 
cs 
x aus 


mitigation to the same taxpayer or to 
a related taxpayer, the latter term be- 
ing explicitly defined to include only 
certain relationships. As a conse- 
quence, the doctrine of equitable re- 
coupment may still be viable in some 
instances. 

Courts in two recent opinions have 
considered the mitigation provisions 
and their relationship to the equitable 
recoupment theory. 

In Curtis Gallery & Library, Inc. v. 
United States,2 the Ninth Circuit was 
faced with deciding what constituted 
a double inclusion of an item of in- 
come. The Curtis Gallery was a fam- 
ily partnership, and during the years 
from 1944 to 1955 the bookkeeper em- 
ployed by the Gallery overstated part- 
nership income for each year. The er- 
ror was discovered in 1959 during the 
preparation of the Gallery’s return for 
1956. 

On the 1956 return, the total over- 
stated income for prior years was 
treated as an “embezzlement loss” 
and therefore claimed as a deduction, 
thereby reducing each partner's dis- 
tributive share for that year. The com- 
missioner disallowed the so-called 
theft loss deduction, and this disal- 
lowance was upheld by both the dis- 
trict court and the court of appeals. 

Taxpayers, the partners, then urged 
that the mitigation provisions were 
applicable and that the disallowance 
of the 1956 deduction entitled them 
to refunds for the years in which the 
partnership income had been over- 
stated. As mentioned above, the miti- 
gation provisions come into play only 
if the actions of the commissioner fall 
into one of the categories listed in the 
statute; in this instance, the taxpayers 
urged that there had been a double 
inclusion of an item of gross income. 
*CCH 1967 Stand. Fed. Tax Rep. (67-2 


U. S. Tax Cas.) 9709, at 85,396 (9th Cir. 
Oct. 26, 1967). 
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Section 1312(1) states that a 
double inclusion of an item of gross 
income occurs when “the determina- 
tion requires the inclusion in gross in- 
come of an item which was erroneous- 
ly included in the gross income of the 
taxpayer for another taxable year or 
in the gross income of a related tax- 
payer.” Clearly the latter requirement 
was met, since there had been addi- 
tional amounts of income erroneously 
included in the gross income of each 
taxpayer for several other taxable 
years. However, the court held that 
the commissioner, in disallowing the 
1956 deduction, did not require 

the inclusion in the income of ae 

for 1956 of any item of income which 

was erroneously included in the income 
of any of them for a prior year. He has 
required inclusion for 1956 of nothing 
except 1956 income. He has not allowed 
the taxpayers to reduce their 1956 in- 
come by the amounts by which they 
overstated income in prior years. But 
that is not a circumstance described in 

paragraph (1).3 

Although the literal language of 
Section 1312(1) might at first blush 
seem to cover the situation in the 
Curtis Gallery case, certainly the 
court’s decision was in accord with 
the spirit and purpose of the mitiga- 
tion provisions. If the court had ruled 
for the taxpayer, the statute of limita- 
tions would mean little for the tax- 
— with intelligent counsel. When 
aced with a discovery of the over- 
statement of income for years barred 
by the statute of limitations, he would 
simply dream up some rather unusual 
theory whereby the amount of over- 
statement could be deducted in the 
current year, knowing full well that 
after the commissioner’s likely disal- 
lowance of the deduction he could 
get a refund in spite of the statute 
of limitations through liberal applica- 
tion of the mitigation provisions, 


"Id. at 85,399. 
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The other case concerning mitiga- 
tion, Benenson v. United States,* in- 
volved taxpayers who had entered 
into a so-called “Livingstone transac- 
tion.”> On their income tax return for 
1955, taxpayers claimed an interest 
deduction of $67,550 and on their 
1956 return they reported a long-term 
capital gain of $60,000. In actuality, 
taxpayers spent $7,550 out of pocket. 

As the commissioner has done 
when confronted with similar transac- 
tions, he disallowed the interest de- 
duction for 1955 and assessed a defi- 
ciency, which amount was paid by 
taxpayers in 1959. Within two years 
of that payment, taxpayers filed a 
claim for refund for 1955 based on 
the disallowance of the interest de- 
duction and, in the alternative, a 
claim for refund for 1956. The district 
director disallowed both refund 
claims, the one for 1956 being rejected 
on the grounds that the statute of 
limitations had run. 

Taxpayers then filed suit in the 
federal district court alleging the 
same grounds as in the refund suit 
and, in addition, requesting relief 
under the mitigation provisions to the 
extent that the claim for refund for 
1956 might be barred by the statute 
of limitations. A request for relief 
under the doctrine of equitable re- 
coupment was also made. 

The district judge denied all relief, 


*CCH 1967 Stand. Fed. Tax Rep. (67-2 
U. S. Tax Cas.) §9740, at 85,484 (2d Cir. 
Nov. 13, 1967). 

*See the opinion of the district court, Benen- 
son v. United States, 257 F. Supp. 101 
(S$.D.N.Y. 1966), for a detailed description 
of the transaction. There have been many 
court of appeal decisions disallowing tax ad- 
vantages sought by this type of transaction 
on the ground that the schemes are “paper 
transactions with no real ‘business purpose’.” 
Benenson v. United States, CCH 1967 Stand. 
Fed. Tax Rep. (67 2 U.S. Tax Cas.) $9740, 
at 85,485 n.1 (2d Cir. Nov. 13, 1967). 


and taxpayers appealed to the Second 
Circuit solely on the issues of the 
applicability of the mitigation provi- 
sions and the applicability of the re- 
coupment doctrine. Taxpayers specifi- 
cally did not appeal on the merits of 
their attempted deduction. 

Before the mitigation statute is ef- 
fective not only must there be a 
double inclusion of an item of gross 
income, etc., but also this inclusion 
must result from a “determination.” 
The term “determination” is defined 
in Section 1313(a)(1) to include “a 
decision by the tax court or a judg- 
ment, decree, or other order by any 
court of competent jurisdiction, which 
has become final.” 

Since they had not appealed on the 
merits from the district judge’s opin- 
ion, the taxpayers urged before the 
Second Circuit that the decision dis- 
allowing their 1955 interest deduction 
had become final, thereby constitut- 
ing a “determination” within the 
mitigation provisions and making 
such provisions applicable on the ap- 
peal. 

The Second Circuit, however, 
stated that it was not clear that a 
“determination” had been made. Al- 
through there had been a final adjudi- 
cation that no interest deduction was 
warranted for 1955, the taxpayers’ tax 
liability for 1955 was still open be- 
cause of the recoupment claim then 
on appeal. But, the court did not 
deem it necessary to decide whether 
the existence of the recoupment claim 
prevented a “determination” within 
the meaning of the mitigation statute 
as it went on to find that taxpayers 
had not complied with another thres- 
hold requirement of the mitigation 
provisions. 

Section 1314(b), in the opinion of 
the court, requires that once a “deter- 
mination” has been made, the tax- 
payer seeking mitigation must file a 
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claim for refund setting forth the 
mitigation argument so that the Com- 
missioner will be adequately ap- 
of the grounds for relief when 
e decides the refund claim. The 
court recognized the existence of a 
Court of Claims opinion® which 
stated that it was not necessary to 
refile a claim for refund in a situation 
somewhat similar to that in the pres- 
ent case. However, the court distin- 
guished that case on the grounds that 
in Benenson the taxpayers had not 
sought relief through the mitigation 
provisions in their claim for refund, 
but raised the issue for the first time 
at the district court level. 

Finally, the court rejected taxpay- 
ers’ equitable recoupment argument 
on the grounds that “it appears that 
the mitigation provisions will give 
them an adequate remedy once they 
have complied with all the statutory 
procedures.” Two reasons were 
given by the court for not allowing 
recoupment. In the first place, recoup- 
ment is an equitable remedy not spe- 
cifically authorized by the Internal 
Revenue Code and should not be 
employed when there is a full and 
adequate remedy under the Code. 
Moreover, the very purpose of the 
mitigation provisions is to introduce 
some measure of uniformity and pre- 
dictability into this area of tax litiga- 
tion. Consequently, the court believed 
that the mitigation provisions were a 
taxpayer's exclusive remedy in a case 
“which falls within the general scope 
of the mitigation provisions” or 
“whenever a case is arguably within 
the scope of the mitigation provi- 
sions. 


*Moultrie Cotton Mills v. United States, 151 
F. Supp. 482 (Ct. Cl. 1957). 
"Benenson v. United States, 
Stand. Fed. Tax Rep. (67-2 U.S. Tax Cas.) 
79740, at 85,488 (2d Cir. Nov. 13, 1967). 
85,488 n.8. 


CCH 1967 
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The Benenson case and prior deci- 
sions thus indicate that taxpayers 
needing to avoid the consequences of 
the statute of limitations by utilizing 
the mitigation provisions or the equi- 
table recoupment theory have very 
definite procedures to follow in order 
to avoid double litigation. 

If the situation is not one within 
the mitigation provisions, the proce- 
dure is fairly simple—taxpayer should 
file a claim for refund to cover both 
the merits of the controversy and the 
equitable recoupment theory. At all 
stages, taxpayer's argument would be 
in the alternative—that he is entitled 
to prevail on the merits but, if not, 
that he is entitled to recoup a portion 
of the tax due. 

If the situation is clearly within the 
mitigation provisions, the equitable 
recoupment argument should be 
avoided since Benenson indicates that 
its presence could prevent there being 
the necessary “determination” as _re- 
quired by the mitigation provisions. 
Of course, the mitigation argument 
should be raised in the claim for re- 
fund. Then, once taxpayer decides 
that he does not wish to pursue the 
case on the merits, he must not ap- 
peal the disallowance of his claim on 
the merits but only appeal the dis- 
allowance of the mitigation claim. 
Even then there may be some ques- 
tion as to whether a new claim for 
refund must be filed after the “deter- 
mination”—Benenson did not decide 
this question as it merely distinguish- 
ed the court of claims case. 

The most difficult situation arises 
when the taxpayer is not sure whether 
mitigation or recoupment is the ap- 
propriate remedy. And such a case 
may not be unusual. After all, the 
limits of the limited exclusivity given 
to the mitigation provisions are not 
well defined. What the “general 
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scope” of the provisions are or what 
is “arguably” within these provisions 
are not precise standards. 

The safest procedure is to raise 
both the mitigation argument and the 
equitable recoupment argument at all 
stages. Of course, there is the risk 
that, as discussed above, the existence 
of the recoupment claim will block 
consideration of the mitigation claim 
and will require taxpayer subsequent- 
ly to file another claim for refund and 


to bring a new suit on the mitigation 
argument. Counsel can make his tacti- 
cal decision in this area only after 
considering and balancing the need 
for a speedy determination of the 
case, the possible costs involved in 
relitigating the mitigation issue, the 
strength of taxpayers’ case on the 
merits, and the degree of certainty 
that the case falls within the area of 
limited exclusivity of the mitigation 
provisions, 


Young Lawyers Section News 


MOOT COURT PROGRAM 

Each year the Young Lawyers Sec- 
tion sponsors the Moot Court Com- 
petition among the several schools in 
Florida. The competition is coordi- 
nated through the Young Lawyers 
Section and law school faculty advis- 
sors of each participating institution. 

The hypothetical problems used in 
the competition are in alternating 
fields of law and usually consist of 
two evenly weighted points. 

The teams are graded on their 
briefs and oral argument. As in the 
years past, Justice Campbell Thornal 
will again grade the briefs for this 
year's competition. 

The schools have an appellant and 
appellee team consisting of two stu- 
dents each. They are selected by com- 
petitions held within their respective 
colleges. The three rounds of oral ar- 
guments are held at The Florida Bar 
Convention. The students argue be- 
fore panels of circuit judges in the 
quarter-finals, judges of the district 
courts of appeal in the semi-finals, and 
the justices of the Florida Supreme 
Court in the finals. 

In the event that two winning 
teams in the semi-final or final rounds 
of argument have briefed the same 


side of the case and are matched 
against each other, a coin toss decides 
which team must switch. Therefore, 
all teams must be prepared to argue 
either side of the case equally well. 

At the luncheon sponsored by the 
Young Lawyers Section on Saturday 
of the convention, the winning team 
is presented with the team trophy. 
Once one law school has won it three 
tir.es the trophy becomes theirs and 
a new one starts the next year. Flor- 
ida retired the trophy in 1966 and 
Miami, having won last year, will be 
looking for its second win in a row. 
In the 1968 competition, Florida State 
will be fielding a team for the first 
year. An additional trophy is pre- 
sented to the student giving the best 
oral argument, and each team mem- 
ber receives a number of books do- 
nated by various publishers. 

Much of the credit for the success 
this program has had over the years 
must be given to the members of the 
bench who grade the briefs and oral 
arguments. With their help again this 
year, the section hopes to provide the 
law students a stimulating problem 
and to those who attend the conven- 
tion an opportunity to hear some ex- 
cellent argument. 
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IMPORTANT NOTICE TO ALL MEMBERS OF THE FLORIDA BAR 
The following rules of procedure became effective on January 1, 1968: 


Florida Rules of Criminal Procedure 

Rules of Probate and Guardianship Procedure 

Summary Claims Procedure Rules 

As a service to the lawyers and judges of Florida, your headquarters office has had 

printed each of these sets of rules as a separate edition. Please note that each of these 
is the latest edition. Now available are the following: 

Florida Appellate Rules, 1962 Revision (As Amended 1965) 

Florida Rules of Civil Procedure, 1967 Revision 

Florida Rules of Criminal Procedure 

Rules of Probate and Guardianship Procedure 

Summary Claims Procedure Rules* 
*Contains all revisions adopted by Supreme Court through December 20, 1967. 


If you wish to purchase any of the above rules at the cost price, complete the order 
blank and return it with your check or money order as indicated below. 


The Florida Bar 
Tallahassee, Florida 32304 


Please forward to me the following rules of procedure: 
Florida Appellate Rules, 1962 Revision (As Amended 1965) .... $1 per copy 


Florida Rules of Civil Procedure, 1967 Revision . $1 per copy 
Florida Rules of Criminal Procedure re 


Rules of Probate and Guardianship Procedure __. $1 per copy 


Summary Claims Procedure Rules .........$1 per copy 
(Note: All orders for these rules are being processed promptly.) 


My (check) (money order) is enclosed in the amount of $ 


PLEASE PRINT OR TYPE 


(Name) 


NOTE: This will be used for 


mailing label in returning (Mailing Address) 
your order to you. 


(City) (State) (Zip Code) 
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THE AUTHORITY OF ARBITRATORS: 
IS IT TOO UNLIMITED? 


In its three landmark opinions in 
the 1960 Steelworkers’ cases, the U. S. 
Supreme Court laid down some broad 
rules on the arbitrability of labor 
disputes and the enforcement of arbi- 
tration awards. In brief, the Court 
stated: 


1. Unless the parties expressly pro- 
vide otherwise, the determination of ar- 
bitrability rests with the courts. 

2. But the function of the courts in 
making such determinations is a limited 
one. They must merely ascertain whether 
the party seeking arbitration is making 

_a claim that, on its face, is governed by 
the contract. 

3. Whether the moving party is right 
or wrong is a question of contract in- 
terpretation for the arbitrator. The 
courts have no business weighing the 
merits of the grievance or considering 
whether there is equity in the claim or 
whether there is particular language in 
the contract that will support the claim. 

4. In reviewing arbitration awards, 
the courts should refuse enforcement 
when it appears that the arbitrator's de- 
cision was not based on the contract. But 
so far as the decision concerns construc- 
tion of the contract, the courts should 
not overrule the arbitrator merely be- 
cause their interpretation differs from his. 
Moreover, a mere ambiguity in the opin- 
ion accompanying the award that permits 
the inference that the arbitrator may 
have exceeded his authority is not a 
reason for refusing to enforce the 
award.,* 


~ 4Steelworkers v. American Mfg. Co., 363 
U.S. 564; Steelworkers v. Warrior & Gulf 
Navigation Co., 363 U.S. 574; Steelworkers 
ee Enterprise Wheel & Car Corp., 363 U.S. 

3. 


Thus, the Court held that under 
the usual arbitration provision in a 
collective bargaining agreement, any 
issue was arbitrable so long as the 
aggrieved party alleged that the col- 
lective bargaining agreement had 
been violated. A former approach, 
namely, that a court should not order 
the arbitration of an issue if it were 
clear to the court that the issue could 
only be decided one way, based upon 
the terms of the contract as the court 
read them, was repudiated by the 
Supreme Court. 


Substantive vs. Procedural Issues 
A further jurisdictional distinction 
was drawn nied the court in its 1964 
, John Wiley case? 
concerning “sub- 
stantive” vis-a-vis 
“procedural” arbi- 
tration issues. 
“Substantive” is- 
sues are those 
which refer to 
whether the reluc- 
tant party has 
breached its prom- 
ise to arbitrate. They include whether 
or not the company is bound to arbi- 
trate, and if so, what issues it must 
arbitrate. These substantive matters 
are to be determined by the court. 
Once it has been determined that the 


*John Wiley & Sons v. Livingston, 376 
US. 543. 


Prepared for The Florida Bar by the 
Committee on Labor Relations, Paul A. 
Saad, Chairman; Herbert B. Mintz, Editor. 
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parties are ee to submit the 
subject matter of a dispute to arbitra- 
tion, the further questions of “pro- 
cedural arbitrability,” such as whether 
the parties have properly exhausted 
preliminary steps of the grievance 
procedure, is left for the arbitrator to 
resolve. 


Are Arbitrators Too Powerful? 

Since the 1960 Steelworkers tri- 
ology of cases, a debate has raged as 
to whether arbitrators possess too 
much power. The grounds for attack 
upon an arbitrator's award are 
limited. An arbitrator's decision is not 
subject to attack unless the arbitrator 
is found to have engaged in fraud or 
collusion or where the award does 
not draw its essence from the collec- 
tive bargaining agreement. 

Thus a main problem which has 
evolved is whether arbitrators should 
have the almost unlimited powers to 
make decisions which are not subject 
to review by any higher authority? 
This problem has troubled thought- 
ful people of the bench and bar. 

It is, of course, possible for the 
parties themselves to circumscribe the 
powers of the arbitrator. Thus, the 
parties may desire that the arbitrator 
adhere to the strict rules of evidence. 
Under such a contract, it is believed 
that a court would reverse an arbitra- 
tors award which contained a deci- 
sion based upon hearsay evidence 
that would have been inadmissible 
under the rules of evidence. Another 
example would be a contract that 
specifically provided that an arbitra- 


*Torrington Co. v. Metal Products Work- 
ers, 362 F 2d 677, CA-2; Ludwig Honold 
Mfg. Co. v. Fletcher & U.A.W. Local 416, 
D.L.R. 215 11/3/67 decided Sept. 18, 
1967, Dist. Ct. E. Pa.; and see Judge Paul 
Hays, Labor Arbitration, A Dissenting 
View. 
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tor is not to consider past practice as 
any basis for his award. 


Jurisdiction vis-a-vis Authority 

There is emerging thinking and 
cases? which hold that even under 
the ordinary arbitration provisions of 
a contract, the issue of arbitrability of 
a dispute is not necessarily co-exten- 
sive with the enforcement of the arbi- 
trator’s award. Stating the distinction 
in other terms: There is a distinction 
between an arbitrator's jurisdiction to 
decide a dispute and his authority to 
make a particular award. In applica- 
tion, this means that although a court 
may have to enforce the arbitrability 
of a dispute, it need not enforce the 
arbitrator's award, if it appears to the 
court that the award is clearly con- 
trary to the terms of the contract. 

This is, in a sense, contrary to the 
proposition that it is not appropriate 
for the court to review the merits of 
an arbitrators award. However, it 
does appear that the emerging think- 
ing and cases hold that the court may 
well not enforce an arbitrator's award 
if it is convinced that the arbitrator 
has been patently wrong. The court 
may couch its rationale in terms of 
the arbitrator exceeding his authority, 
but in essence, the rationale may well 
be an exercise in semantics. But fail- 
ing a better alternative to deal with 
an arbitrator's substantial power, such 
judicial semantic exercises serve a 


proper purpose. 


FREE DIRECTORY of lawyers. The 
eighty-eighth annual edition of CAMP- 
BELL’S LIST will be sent absolutely 
free of charge to any lawyer request- 
ing it on his professional letterhead. It 
lists recommended counsel in all fifty 
states and many foreign countries. 
Write: Campbell’s List, Inc., Campbell 
Building, Maitland, Florida 32751. 
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List of Current Applicants 


For Admission to The Florida Bar 


s oF NoveMBER 21, 1967, the following is a list of current applicants, with 
Aittei schools and graduation dates, for admission to The Florida Bar. 

All members of the Bar are urged to contact the Florida Board of Bar Ex- 
aminers, Supreme Court Building, Tallahassee, Florida, about any of the fol- 
lowing individuals and comment on their fitness and qualifications for admis- 


sion to The Florida Bar. All information is treated as confidential. 


FLORIDA 


| Harbor 
- ion. Anthony John, Univ. of Miami, 8/67 
Belle Glade : 
Bradley, Dan Judson, Mercer Univ., 6/67 _ 
Schlechter, Alvin Emanuel, Univ. of Florida, 
67/68 
Bradenton 
Riggs, Frank Paul, Univ. of Florida, 8/67 
Brandon 
"Clements, Michael Lawson, Univ. of Louisville, 
6/57 


Bronson 
Simmons, Albert C., Univ. of Florida, 67/68 
Brooksvilf2 
Mason, Joseph Madison, Jr., Univ. of Florida 


67 /68 
Merritt, Daniel Burrell, Univ. of Florida, 67/68 


Bushnell 
Nelson, Eugene Allen, Univ. of Florida, 67/68 


Cocoa Beach 
Taylor, James Robert, Univ. of Louisville, 6/51 


Coral Gables 
Benitez, Rafael C., Georgetown Univ., 6/49 
Foxman, S. James, Univ. of Miami, 1968 
Gardner, Charles Gustav, Univ. of Miami, 1968 
Haverfield, William T. II, Univ. of Florida, 
7 


/68 
Korer, Robert D., Univ. of Miami, 1968 
Mercer, Paul G., St. Louis Univ., 6/67 
Walker, John Frost III, Univ. of Miami, 1968 
Daytona Beach 
Cobb, Richard Ward, Univ. of Florida, 67/68 
—- Noah Cartledge, Jr., Stetson Univ., 


Wright, Robert Kemp, South Carolina State 
Col. of Law, 5/65 
Deerfield Beach 
Stuart, Paul Stephen, American Univ., 6/67 
DeLand 
Abdallah, John, Univ. of Florida, 8/67 
Powell, James Cleveland, Mercer Univ., 6/67 
DeLeon Sprin; 
Van ... Steven Coerten II, Tulane 
Univ., 5/67 
Delray Beach 
Sprott, William Cleveland, Univ. of Florida, 


67/68 
Welch, David D., Univ. of Florida, 67/68 
Eau Gallie 
—* Frederick Lin, Memphis State Univ., 


64 


Eglin AFB 
Eugene (Capt.), Univ. of Okla- 
oma, 
ia, aoe F. (Capt.), Univ. of Maryland, 
6/ 


Fernandina Beach 

Dalton, Stephen Edward, Univ. of Florida, 
67/68 

Fort Lauderdale 
Barber, Gary Stevens, Univ. of Miami, 1968 
Cole, Ronald Keith, Univ. of Miss., 8/67 
DeRussy, John George, Univ. of Miami, 1968 
= Thomas Bond, Louisiana Siate Univ., 

6 


/ 
Oltman, John Harold, Univ. of Michigan, 2/57 
——, Stephen Wallace, Univ. of Florida, 
ule, Samuel Charles, of Florida, 
67 /68 
Gainesville 
7. William Joseph, Jr., Univ. of Florida, 


67 / 
Allen, Dudley D., Univ. of Florida, 67/68 
Andrews, Edward , Jr., Univ. of Florida, 


67/68 

Angel, Carven Dwight, Univ. of Florida, 67/68 
Asbury, Jay Dudley, Univ. of Florida, 67/68 
Ballard, William Cook, Univ. of Florida, 67/68 
Barford, George, Univ. of Florida, 67/68 

Barr, Arnold David, Univ. of Florida, 67/68 
Bass, Daniel Barry, Univ. of Florida 67/68 
Blank, ge S., (Dr.) Univ. of Florida, 8/67 
Bower, N. Russell, Univ. of Florida, 67/68 
Brown, Charles Lee, Univ. of Florida, 67/68 
“oe, Thomas Barry, Univ. of Florida, 67/ 


Cone, Fred M., Jr., Univ. of Florida, 67/68 
Cowen, Robert George, Univ. of Florida, 67/68 
Crews, Michael Wallace, Univ. of Florida, 67/ 


68 
Wm. III, Univ. of Florida, 


Univ. 


6 
Diaz-Asper, Jose Alfredo, Univ. of Florida, 
67 /68 


Ervin, Thomas M., Jr., Univ. of Florida, 67/68 
Falcon, Richard V., Univ. of Florida, 67/68 
Ford, Timothy Kyle, Univ. of Florida, 67/68 
na, William Snow II, Univ. of Florida, 


/ 
Cape, James Franklin III, Univ. of Florida, 


7 / 
Geiger, Dwight Luther, Univ. of Florida, 67/68 
Hall, Allan J., Univ. of Florida, 67/68 
Hayward, Tom R., Univ. of Florida, 67/68 
Hebert, Kenneth C., Univ. of Florida, 67/68 
Hernandez, Rudy, Univ. of Florida, 67/68 
Hodge, Kenneth Jack, Univ. of Florida, 67/68 
Jai , Arthur Ivan, Univ. of Florida, 67/68 
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Karatinos, Nicholas E., Univ. of Florida, 67/68 
Kearney, W. Daniel, Univ. of Florida, 67/68 
Kledzik, William A., Univ. of Florida, 67/68 
Knowlton, Horace Adelbert III, Univ. of Flor- 
ida, 
oT) , Rupert Neis III, Univ. of Florida, 
/' 


Larson, er Allen, Univ. of Florida, 67/68 
Leone, F D., Univ. of Florida, 67/68 
Lloyd, Robert M., Univ. of Florida, 67/68 
Martin, George Gilmore, Univ. of Florida, 67/ 


Matthias, Robert Charles, Univ. of Florida, 67/ 
, Daniel Wayne, Univ. of Florida, 67/ 


Moore, Robert Leslie, Univ. of Florida, 67/68 
Normile, Hubert C., Jr., Univ. of Florida, 67/ 


68 
Paulk, Alton O., Univ. of Florida, 67/68 
Pierson, William Caley. Univ. of Florida, 67/68 
Rite William Britton, Univ. of Florida, 
Ross, Robert Clark, Univ. of Florida, 67/68 
—., Robert William, Jr., Univ. of Florida, 


/ 
Sasser, Donald Julian, Univ. of Florida, 67/68 
Severs, oo W., Univ. of Florida, 67/68 
Stucker, rt Earl, Univ. of Florida, 8/67 


hapin, Bruce E., Stetson Univ., 1968 
Hockett, Tobey Corwin, Stetson Univ., 1968 
Reiter, Joseph John, Stetson Univ., 1968 
Riden, Thomas Knox, Stetson Univ., 1968 
——, Stephen John, Jr., Stetson Univ., 


Hawthorne 
= Chester E., Jr., Univ. of Florida, 67/ 


addad, Peter, Univ. of Florida, 67/68 
Monaco, David Alfred, Univ. of Florida, 67/68 
Homestead 
Matousek, Elizabeth Graw (Mrs.), Univ. of 
Miami, 1968 
Indialantic 
Shine, Thomas Edward, Samford Univ., 1968 


Jacksonville 
Angorn, Richard Arthur, Univ. of Florida, 67/ 


68 
teeing, Randall McNeill, Univ. of Florida, 


Bond, William Bours, Univ. of Florida, 67/68 
Bunting, Glenn R., Mercer Univ., 6/57 

Braddock, Donald L., Univ. of Florida, 67/68 
——_ Timothy Austin, Univ. of Florida, 


/ 
os, William Arthur, Jr., Univ. of Georgia, 


mf John Robert, Univ. of Florida, 67/68 
Hamilton, William A. III, Univ. of Florida, 


67/ 
ary Calvin Earl, Jr., Univ. of Florida, 
Hazouri, Frederick Alfred, Univ. of Florida, 
iy ‘ea Robert James, Jr., Univ. of Florida, 


/ 
Horne, Robert Joseph, ola Univ., 5/66 
eiapend, Robert Peirce, Vanderbilt Univ., 1/ 
Peron” Ronald Dahlin, Univ. of Florida, 
Poitevent, Earl Smith III, Cumberland Law 
School, 1968 
Rothstein, Simon Donald, Univ. of Florida, 


67/68 
Shad, Charles Thomas, Univ. of Florida, 67/68 
Simpson, Bryan, Jr., Univ. of Florida, 67/68 
Pinckney III, Univ. of Florida, 


67/ 
Stark, William D. III, Univ. of Florida, 67/68 
Walsh, Martin T., Univ. of Louisville, 1/65 
Wheatly, Ralph S., Univ. of Florida, 67/68 
— Edward Jacob, Cumberland Law School 
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Keystone Heights 
Prevatt, Myron Chalker, Jr., Univ. of Florida, 


67/68 
~_ ers, Elzie Stanford, Univ. of Florida, 67/ 


Lake Butler 
Stevens, Winfred A., Univ. of Florida, 67/68 


Lakeland 
Martin, Michael David, Univ. of Florida, 67/ 


68 
Sweat, William Alfred, Jr., Univ. of Florida, 
67/68 


Lake Park 
Taylor, Daniel Edwin, Univ. of Florida, 67/68 


Lantana 
Butterly, Yvette Henrietta Sirot (Mrs.) St. 
John’s Univ., 6/45 
Leesburg 
Blount, David Eames, Univ. of Florida, 67/68 


Madeira Beach 
Paslick, Edward Nicholas, Stetson Univ., 1968 


Maitland 
Poole, William Fredrick IV, Univ. of Florida, 
67/68 


Melbourne ; 
Henderson, Dorsey Felix, Jr., Univ. of Florida, 
8/67 
Miami 
Acosta, Juan E., Univ. of Miami, 8/67 
Andrews, William Robert, Univ. of Miami, 


6/67 
Bischoff, John L., Geo. Washington Univ., 6/ 


35 
Boyd, Michael Warren, Univ. of Miami, 1968 
Burns, Fredric B., Univ. of Miami, 1968 
Carter, Dennis Ivor, Univ. of Miami, 1/62 
Cerf, David F., Jr., Univ. of Miami, 1968 
Curry, F. Hayden, Univ. of Virginia, 6/67 | 
Dilling, Diana Jean (Miss), Univ. of Florida, 


67/68 
Farrell, Patrick E., U. of Chicago, 1968 : 
Fox, Roberta Fulton (Miss), Univ. of Florida, 
7 


67/68 
Gilligan, Robert Thomas, Univ. of Miami, 1968 
Goldstein, Stanley M., Univ. of Miami, 1968 
Katz, Lawrence Sheldon, Univ. of Miami, 1968 
Kelly, John Michael, Univ. of Miami, 1968 
Kline, Marvin Seldon, Univ. of Cincinnati, 6/ 


52 
Leisenring, John L., Univ. of Miami, 8/52 
Miggins, James E., Univ. of Miami, 1968 
Noriega, William Louis, Washington & Lee 
Univ., 6/66 
Pasekoff, rt L., Univ. of Miami, 1968 
Purisch, Arthur Charles, Univ. of Miami, 1968 
Rodgers, Lawrence Bruce, Univ. of Miami, 6/ 


Rodriguez, Joseph Marcelo, Univ. of Miami, 


1 
Rubin, Michael Allen, Univ. of Miami, 1968 
Shick, Blair C., Univ. of Pa., 5/63 
Schultz, Steven Allen, Univ. of Florida, 67/68 
—_ Sara Laxson (Mrs.), Univ. of Miami, 


Thompson, Henry, Fla. A. & M. Univ., 6/62 
Whitney, Richard F., Univ. of Miami, 1 
Z Hin. Univ. of Miami, 


Zell, Gregory T., Univ. of Miami, 1968 
Miami Beach 

Cohen, Irwin, Univ. of Toledo, 6/67 

Gold, Geo David, Univ. of Miami, 1968 

Grossman, Melvin Bruce, Univ. of Miami, 1968 

Heller, Alvin, ae Law School, 6/60 

Hi . len Ivan, Univ. of Florida, 67/68 

Rollnick, Neil Steven, Univ. of Miami, 1968 

Swickle, Harvey S., Univ. of Miami, 1968 

Werner, Michael Bruce, Univ. of Illinois, 6/67 


Miami Shores 
a William Francis, Univ. of Florida, 
/ 


Lawrence Charles, 


Miami Spri 
Evans, Ollie L., Jr., Univ. of Miami, 6/65 
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North Miami 
Blitstein, Martin, Univ. of Miami, 1968 
Keys. Neal Ste — Univ. of Tulsa, 7/67 
Neu, Howard , Univ. of Miami, 1968 

South Miami 
Homer, Donald Mortimer, 


6/56 
Klaits. Joel M., Univ. of Miami, 1968 
Lazarus, Michael Harold, Univ. of Miami, 


Univ. of Miami, 


1968 
Mason, Donald Edward, Baylor Univ., 6/67 


Milton 
Spencer, 
67 /68 


John Calloway, Univ. of Florida, 


Miramar 
Scott, James A. II, Univ. of Kentucky, 5/65 

Naples 
Echols. 


Ocala 
Green, John Marshall, Jr., Univ. of Florida, 


7 /68 
Smith. Robert Lee, Univ. of Florida, 67/68 
Orlando 
a, Franklin Hartselle, Univ. of Florida, 
67) 
Camper, William L. III, Univ. of Florida, 67/ 
"ee James Alfred, Univ. of Chicago, 3/ 


a William J., Univ. of Florida, 67/68 
Tegethoff, David Allen, Univ. of Florida, 67/ 
68 


Larry Ancel, Univ. of Florida, 67/68 


Ormond Beach 
Busicco, Anthony James, St. John’s Univ., 2/ 


32 
a - Charles V., Jr., Univ. of Florida, 67/ 


Palatka 
aa, Leonard Mayer, Univ. of Florida, 
67 / 


oe. Reynold L., Jr., Univ. of Florida, 67/ 


West Paim Beac 
ey Le... Hamilton, Univ. of Florida, 


7/68 
O'Ccemell, Phillip Dillon, Jr., Stetson Univ., 


1968 
Sullivan, Arthur J., Fordham Univ., 6/40 


Pensacola 
Carson, Christopher L., Univ. of Michigan, 


Hugh Thomas, Univ. of Florida, 
caoen, Barry Blount, Univ. of Florida, 67/ 
Smithson, Andrew J., Rutgers Univ., 6/64 


5/65 
Handley, 
67/68 


Pierson 
“oe, John Daniel, Univ. of Florida, 67/ 


Plantation 

Hennekam, Richard L., Indiana Univ., 6/65 
Plant City 

Kilgore, Don Clifton, Univ. of Florida, 67/68 


Quincy 
a. Alexander Love, Univ. of Florida, 67/ 


a Edward B., Jr., Univ. of Florida, 
67/68 


St. 
a, inic Edward, American Univer- 
sit 
Bri ley, Wilton R., Stetson Univ., 1968 
Julia ‘Titchett, (Mrs.) Stetson Univ. 


1968 
Om. Ernest L., Univ. of North Carolina, 


6/52 
John III, Stetson Univ., 1968 
O’Day, John J., Stetson Univ., 
Ray, Ralph Jackson, Jr., Stetson ae 1968 
Reichert, pe Riley, Stetson Univ., 
Scanlon, Patrick Michael, Stetson Univ. , 1968 
ilson, Calvin , Ste tetson Univ., 


ha C. Bette (Mrs.) Fla. A. & M. Univ., 


Sarasota 
Rosin, Simon, Cumberland Univ., 1968 
South Bay 
Kuker, Alan M., Boston Univ., 5/67 
Stuart 
Sommer, cam William, New York Law 
School, 1/64 


Bell, Robert Lamar, Emory Univ., 3/67. 
Ervin, Benjamin Harris, Univ. of "Miami 2/56 
—. Edward Charles, Univ. of Florida, 


Mills, Irving Jr., Fla. A. & 
Parker, Tabect Clayborne, Jr., Univ. of Flor- 
ida, 67/68 
Wooten, Council, Jr., Univ. of Florida, 67/68 
Tampa 

Bertoch, Carl A.., Univ., 6/56 
Brackin, Edgar L., Jr., Stetson Univ., 6/64 
Casper, omas D., Ur "67/68 
Davis, Univ., 6/67 


/' 

Fannin, John Ferrell, Univ. of Florida, 67/68 

Gatlin, C. Elmon, Stetson Univ., 1968 

Grant, John Audley, Jr., Stetson Univ., 1968 

Lazzara, John Joseph, Univ. of Florida, 67/68 

Oehler, Richard Dale, Loyola oo » 6/61 

Sierra, Michael, Stetson Univ. * 

Smith, Harry Vance, Univ. of Miami, 1968 
Tavares 

—. Burke DeLacy, Univ. of Florida, 67/ 
Island 

Amato, Stephen, Stetson Univ., 1968 
Valparaiso 

ew. William Albert, Geo.| Wash. Univ., 2/ 


Waldo 

Cox, S. David, Univ. of Florida, 67/68 
Warrington 

en Antony E., West Virginia Univ., 
Wilton Manors 

Sasadu, Chester Joseph, Jr., Univ. of Florida, 

67/68 

Windermere 

Hughes, David H., Univ. of Florida, 67/68 
Winter Park 

Cooper, Jack Frederick, Univ. of Florida, 67/ 


Duane, William Ford, Univ. of Florida, 67/68 
Hees Ralph Vincent III, Univ. of Florida, 


OUT OF STATE 
ALABAMA 


Birmingham 
Wilkes, William Arthur, 
School, 1968 
Calera 
Cowart, Zollie Stephen III, Univ. of Florida, 
67/68 


Huntsville 
Rappoport, Ronald Alan, 
12/66 


COLORADO 


Denver 
McDaniel, 
12/67 


GEORGIA 


Atlanta 
Cowart, John Pilcher, Jr., Emory Univ., 3/65 
Smith, Jerr B., Mercer Univ., 6/67 
Timm, Willard N., Jr., Emory Univ., 1968 


Cumberland Law 


Ohio State Univ., 


Robert S., Jr., Univ. of Denver, 
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Bainbridge 
Pace, James Monroe, Jr., 


Stone Mountain 
Cae, William Marion, Jr., Emory Univ. 8/ 


ILLINOIS 
Chicago 
Smith, Elliot F., Univ. of Illinois, 6/67 


Joliet 
— Thomas George, Jr., Stetson Univ., 


U. of Georgia, 6/62 


Palatine 
Held, Guy Williams, Univ. of Florida, 67/68 
River Forest 
— George E., Jr., Univ. of Michigan, 
/ 


INDIANA 


Columbus 
Kershaw, James L., Univ. of Chicago, 6/55 
Abstine, James Henry, Indiana Univ., 1/64 


KENTUCKY 


Lexington 

Schryver, M. Univ. of Kentucky, 1968 

Short, David tax Univ. of Kentucky, 12/66 
Louisville 

Mayer, John M., Jr., U. of Louisville, 1968 
Nicholasville 

ay a Lister IV, Univ. of Kentucky, 

/66 


MARYLAND 


Laurel 
ay Ronald Henry, Univ. of Maryland, 
/ 


MASSACHUSETTS 
Boston 
Plaut, Tanya R., Suffolk Univ., 6/67 
Worcester 
Iman, Bradley B., Harvard Law School, 6/28 


MICHIGAN 
Ann Arbor 
a, Lynn Michael, Univ. of Michigan, 
/ 
Big Rapids Lee, U: f Michigan, 5/66 
niv. o 
Bloomfield | Hills 


tle, os Perry, Jr., Chicago-Kent Col. of 
Law, 2/51 


int 
Truesdell, 
1968 


Hamilton 

- Kaper, Terry John, Ohio Northern Univ., 6/67 
es 
a Murray C., Univ. of Notre Dame, 


Ossineke 
Beaudry, Robert Wesley, U. of Michigan, 6/54 
River Rouge 
Detroit Col. of Law, 
6/ 


Roseville 
Ward, William B., Univ. of Detroit, 6/58 


MISSISSIPPI 


University 
reen, 
1968 


John Alan, Univ. of Michigan, 


Willie Travick, Univ. of Mississippi, 


NEW JERSEY 


Maplewood 
Schweikhardt, 


William Peter, Georgetown 
Univ., 6/67 
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NEW YORK 


Beechhurst 
Mandina, Constance Margaret (Miss) Brooklyn 
Law School, 6/67 
Bronx 
Neuman, Aviva D., 
School, 6/65 
Forest Hills 
Koste, Tom, Brooklyn Law School, 6/60 
Larchmont 
Winter, Philip L., Harvard Law School, 2/67 
New Hyde Park 
a, Charles, Brooklyn Law School, 10/ 


(Mrs.) Harvard Law 


New York 
Downing, Edward R., New York Law School, 


6/40 
—. Frank Peter, Brooklyn Law School, 
/ 


Plattsburg 

° — George A., Albany Law School, 6/56 
osse 

“ Take. Paul Marvel, New York Univ., 10/67 


NORTH CAROLINA 


Shelby 
Beam, William Austin, Jr., 
lina, 1/68 


OHIO 


Cleveland 
-, Hugh Lawrance, Western Reserve Univ., 


9/67 
COLUMBUS 
Kirk, James Roy, Franklin Univ., 6/56 
Price, Harry Marcus, Ohio State ’Univ., 12/67 
North Randall 
Stone, Robert S., Univ. of Miami, 6/67 


PENNSYLVANIA 
Bedford 
Florida, 67/68 
Fairview 
Hayes, David Sayre, Univ. of Miami, 6/67 
Merion 
Abraham, Steven Earl, Univ. of Miami, 1968 


Philadelphia 
uralnick, Ronald S., Univ. of Miami, 1968 
Leonard, Univ. of Miami, 1968 


Jaffe, 
Pittsburgh 

Cooper, Henry, Univ. of Pittsburgh, 6/34 
oy erome Murray, Cornell Law School 


TENNESSEE 


U. of North Caro- 


Univ. of 


Kingsport 
i Robbing, David Lawrence, Univ. of Florida, 


Criss. Marshall Wallace, Memphis State Univ., 
5/67 


Weeks, Joe B., Memphis State U., 5/66 


VIRGINIA 


Alexandria 
Du Charles Alden, Jr., 
Center, 6/67 
Lazan, David Michael, American Univ., 6/67 


Doug Donald American Univ., 
Miller. David E., "Shi State Univ., 6/64 

Petersbur, 
io Eugene R., Jr., Wash. & Lee Univ., 


WISCONSIN 
Merrill 

Curtis, George W., Univ. of Wis., 8/62 
Milwaukee 

Cadden, Anthony Vandril, Univ. of Wisconsin, 


8 
Zabel, John Winfred, Univ. of Wisconsin, 9/35 


Georgetown Law 


67 
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News and Notes 
Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


Law Student Awards . . . Judging 
of the student papers submitted in the 
Fund’s 1966-67 Law Student Awards 
competition has been completed. First 
place winners at Florida law schools 
of prizes of $75 each are shown below. 


Florida A & M College of Law 
Statutory Ambiguities in Relation to 
Married Women’s Separate Proper- 
ty Rights 

by Bette Wimbish 

University of Florida College of 
Law 

The Effect of the Uniform Commer- 
cial Code on Florida’s Fixture Laws 
by James D. Murray 

University of Miami School of Law 
Florida Dower—Does it Qualify for 
the Marital Deduction? 

by Allen D. Altman 

Stetson University College of Law 
The Condominium and the Home- 
stead Tax Exemption: A Plea for 
Equal Protection 

by Claude Tison 


The paper by Allen D. Altman of the 
University of Miami School of Law 
was also selected for the additional 
“Chairman’s Award” of $125. No pa- 
pers were submitted in 1966-67 from 
Florida State University College of 
Law. Winners of other prizes in the 
contest were Stephen B. Lewallen and 
James C. Conner, Jr. of the University 
of Florida; Angus D. Grace, Jr. and 
Charles Stuzin of the University of 
Miami; and E. David Tyner and 
Craig R. Wilson of Stetson University. 


Fort Lauderdale Seminar . . . 122 
Fund member attorneys attended a 
very successful seminar on Title Ex- 
amination, Closing Procedures, and 
Title Assurance of Condominiums in 
Fort Lauderdale on November 14. 
Fund Field Attorney G. Earl James 
conducted the Title Examination 
Workshop and discussed title prob- 
lems and important recent decisions 
on legislation affecting real property 
practice. Fund Field Attorney Roger 
H. Staley covered the topic Closing 
Procedures and Techniques. Fund 
Area Title Status Attorney Daniel L. 
Adams _ discussed Title Assurance 
Coverage of Condominiums. 


Jacksonville Meeting . . . A success- 
ful meeting was held in Jacksonville 
on November 15 when lawyers who 
were not Fund members attended as 
guests of Fund member attorneys and 
were informed of the benefits of mem- 
bership in Lawyers’ Title Guaranty 
Fund and of the services available 
through its affiliated title plant, Law- 
yers Title Services, Inc., of Duval 
County. Participating in the program 
were Fund Trustee C. Donald Mac- 
Lean, Jr., Fund Field Attorney Ellis 
T. Fernandez, Jr., and Fund staff 
members Robert B. Bratzel, Harry K. 
Holcomb, and B. Eugene Wilder. 


Title Note By A Fund Attorney .. . 
Soldiers’ and Sailors’ Civil Relief Act 
... The Florida Supreme Court in the 
recent case of Thomas v. Moorman, 
199 So.2d 719, has changed its view 
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of the effect of the Soldiers’ and Sail- 
ors’ Civil Relief Act on tax deeds. 
Prior to this case, the controlling case 
was Burke v. O’Brien, 47 So.2d 777. 
It held that in computing the two- 
year period for the maturing of a tax 
sale certificate before a tax deed could 
be issued, any time during which the 
owner was in military service after 
the effective date of the relief act 
could not be included in the computa- 
tion. It specifically held that unless 
the two years had run excluding such 
time in military service, the tax deed 
would be issued prematurely and 
would be void. That case was the 
basis for Title Note 32-57. The Thom- 
as v. Moorman case specifically re- 
versed Burke v. O’Brien and all other 
cases in conflict with the current de- 
cision and held that the issuance of 
the tax deed while the owner was in 
the military service was not void, but 
only voidable. It further stated that 
the time for redeeming under a tax 
deed was tolled during the military 
service, and that upon discharge the 
serviceman had the same time in 
which to redeem. Therefore, even if 
the tax certificate was not two years 
old as of October 5, 1942, and there 
was no compliance with the Soldiers’ 
and Sailors’ Civil Relief Act, The 
Fund will consider a title acceptable 
if it can be clearly established that the 
record owner was not in the military 
service at the time of the issuance of 
the tax deed or if he has been dis- 
charged from the service for more 
than two years, or a period equal to 
the part of the time for redemption in 
which he was in the service. 

After thus lubricating a rough area 
of land titles, the court sprinkled in a 
few grains of sand by stating that “the 
application of said act to situations 
arising from military service and hos- 
tilities subsequent to World War II 
is not necessarily governed by this 
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decision.” Attorneys therefore need to 
be aware of this limitation. 


New Members Since Last Report: 
Frank C. Alderman III, Ft. Myers 
Thomas W. Brown, Lake City 
Walter M. Dingwall, Ft. Lauderdale 
J. Patrick Dyal, Ft. Lauderdale 
William A. Jacob, Orlando 

Richard B. Lansdale, Naples 
Lawrence E. Lyman, St. Petersburg 
Daniel A. Moriarty, St. Petersburg 
James O. Murphy, Jr., Ft. Lauderdale 
Alfred A. Ronald, Cocoa 

Reuben M. Schneider, Hollywood 
Melvyn P. Scholnick, Miami 


'Gerald K. Schwartz, Miami 


Hugh E. Starnes, Ft. Myers 


Banker, Lawyer, Merchant, Chief? 


If you are not actively practicing law, 
chances are you are a banker, run a 
title or mortgage company, head an 
insurance company, or provide other 
services your legal training particularly 
qualifies you for. 

The best prospects for your business 
are your fellow members of the Bar! 
Direct your promotional message to 
your profession, to the people who 
make the decisions. 

You can advertise economically to 
the select readership of The Florida 
Bar Journal. 

Circulation now includes 10,800 law- 
yers, judges, state officials, newspaper 
editors, libraries and other interested 
persons. 


For advertising rates write 


The Florida Bar Journal 
Tallahassee, Florida 32304 
Telephone (904) 222-5286 
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Robert Schultz, Bradenton, in No- 
vember was sworn in as new court of 
record judge by Circuit Judge Lynn 
Silvertooth in Manatee County court- 
house. Creation of the court of record 
was approved by Manatee voters on 
November 7. Judge Schultz is a form- 
er county prosecuting attorney. 

The Florida Cabinet has approved 
a Palm Beach Lakes Boulevard site in 
West Palm Beach for the Fourth Dis- 
trict Court of Appeal headquarters. 
The Legislature has approved funds 
up to $249,000 for a new building. 

Donald Wheeler Jones has been ap- 
pointed by the city commission of Mi- 
ami as municipal judge. 

Formerly serving as assistant coun- 
ty solicitor, Howard H. Harrison is 
now the new municipal judge at 
North Palm Beach. 

Winston E. Arnow, Gainesville, was 
formally nominated late in November 
by President Johnson to become 
North Florida’s second U. S. District 
judge. The appointment has been 


I 


confirmed by the Senate and his in- 
vestiture is scheduled for January 19 
in Gainesville. The new Federal judge 
plans to move to Pensacola to handle 
the heavy load of West Florida cases. 
Presiding judge of the district, which 
stretches from Pensacola to Gaines- 
ville, is Judge G. Harrold Carswell. 
Arnow was the Florida Supreme 
Court’s first research assistant, served 
briefly as a part-time professor at the 
University of Florida College of Law, 
is a past president of the Eighth Ju- 
dicial Circuit Bar Association, and 
served on the Bar committee that re- 
cently drafted the rules of civil pro- 
cedure. 

Wynne M. Casteel, Jr, was ap- 
pointed an associate municipal judge 
of the City of Fort Lauderdale as of 
December 6. 

Former Taylor County Judge Royce 
Agner was officially appointed judge 
of the Third Judicial Circuit by Gov- 
ernor Claude Kirk in November, suc- 
ceeding retiring Judge R. H. Rowe of 


Among Florida judges who attended the 
1967 session of the National College of State 
Trial Judges at the University of Nevada 
were, from left to right, Judge Hugh MacMil- 
lan, 15th Judicial Circuit; Judge Sam Spec- 
tor of the lst District Court of Appeal; Chief 
Judge James H. Walden of the 4th District 
Court of Appeal; Judge Ernest E. Mason of 
the ist Judicial Circuit; Judge B. J. Driver 
of the 6th; Judge Lynn N. Silvertooth of the 
12th; Judge O. Edgar Williams, Jr., 17th; and 
Judge James A. Lenfestey, 13th. The Circuit 
judges attended for four weeks and the ap- 
pellate judges for two weeks. 
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Madison. Judge Agner had been 
elected to the post last November but 
was prohibited from serving by a 
constitutional amendment which re- 
quires that a judge be a member of 
The Florida Bar for five years. He ful- 
filled that requirement in November 
1967. 

Donald F. Harrington was recently 
appointed as a judge of Industrial 
Claims in the Tallahassee Division. 

Tampa Circuit Judge James A. 
(Jim) Lenfestey (Lt. Col., U. S. Army 
Reserve) completed his annual two 
weeks tour of active duty as a con- 
feree at the Selective Service General 
Conference held at Maxwell Air Force 
Base, Montgomery, Alabama, in Oc- 
tober. 

Governor Claude Kirk has ap- 
pointed James R. Stewart, Jr., to the 
position of county judge in Palm 
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Officers for 1968 elected by the Florida Municipal Judges 
Association at a December 8 conference in Riviera Beach 
are, from left to right, Judge Murray Goodman, Miami Beach, 
treasurer; Judge Walter B. Lebowitz, Sweetwater, vice presi- 
dent; Judge Raymond L. Simpson, Jacksonville Beach, presi- 
dent; and Judge John A. Rhoades, Jr., St. Petersburg, secre- 
tary. Above right are members of the new Board of Directors 
and at lower left are former Governor Fuller Warren, who 
addressed the conference, and host judge, Roy R. Burnsed. 


Beach County, a position created by 
the legislature during the last session. 

Kenneth J. Horton was named 
senior judge for the Town of Lantana 
to succeed Mrs. Anne Edel Deacon, 
who has resigned after serving as 
municipal judge for more than 10 
years. 


For Sale: Florida Jurisprudence (1967 
Supplements) $550. Please contact 
Hallman, Meeker & Sanson, P, O. Box 
“H” Boca Raton, Florida. Tel. 395- 
2737. 


Twenty-nine year old practicing lawyer, 
defense-oriented, wishes to learn and 
specialize in practice of Admiralty, 
Transportation, Import-Export Regula- 
tion Law with location in Tampa. Will 
start at $8,000. Write Box 45, Florida 
Bar Journal, 
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Local Bar Associations 

New officers of the Winter Haven 
Bar Association are Bobby A. Webb, 
president; Walter G. Bell, vice presi- 
dent; and William K. Howell, Jr., 
secretary-treasurer. Harry E. King, 
Thomas W. Garrard and William K. 
Howell, Jr., were appointed to a com- 
mittee to study the activities of the 
local bar association. 

President of The Florida Bar, Wil- 
liam P. Simmons, Jr., spoke at the 
December meeting of the Miami 
Beach Bar Association. 

Melvin E. Page, Jr., has been ap- 
pointed president of the newly formed 
Gulf Beaches Bar Association. Robert 
M. Cargell serves as vice president 
and William R. Ryan as secretary- 
treasurer. 

Palm Beach County Bar Association 
recently elected Harry A. Johnston IT, 
president; Gavin G. K. Letts, presi- 
dent-elect; James S. Robinson, secre- 
tary, and Charles H. Damsel, Jr., 
treasurer. A. Ward Wagner, Jr., Ed- 
ward D. Lewis and Raymond W. 
Royce were elected to the board of 
directors. 


THE 
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The Cape Canaveral Chapter of the 
Federal Bar Association elected How- 
ard B. Brown president for the 1967- 
68 chapter year. Other officers elected 
were Col. Joseph M. Hearn, first vice 
president; Edwin Kircher, Jr., second 
vice president; Mrs. Sue Weissen- 
egger, secretary-treasurer, and Ash- 
mun Brown, national delegate. 

William J. McCluskey is the new 
president of the Hialeah-Miami 
Springs Bar Association. He was 
chosen to head the association at the 
annual election meeting held in Oc- 
tober, succeeding Morriss F. Wolfe. 
Max M. Hagen was elected vice presi- 
dent; John S. Post, treasurer; and Wil- 
liam Feldman, secretary. Trustees and 
directors elected were Arthur W. Kar- 
lick, Ernest N. Stamey, Gerald W. 
Bouvier, Charles A. Whiteacre and 
Richard M. Sepler. 


Chesterfeld H. Smith was guest 
speaker at the November 30 meeting 
of the Jacksonville Bar Association, 
speaking on “The Need for Specializa- 
tion.” 

Several local bar associations have 
come out in the forefront in the war 
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Pictured during the recent annual meeting of the Palm Beach County Bar Association are new 
officers. Front row, left to right, are Raymond W. Royce, A. Ward Wagner, Jr., and Edward D. Lewis 
directors. Rear row, left to right, Marshall Criser, president-elect of The Florida Bar; Palm Beach 
County Bar Association President Harry A. Johnston Il, retiring president John L. Burns, President- 
elect Gavin G. K. Letts, Secretary James S. Robinson, and Treasurer Charles H. Damsel, Jr. 


Retiring President John L. Burns (left) re- 
ceives a plaque “in recognition of outstand- 
ing leadership in 1967” from incoming presi- 
dent Harry A. Johnston II (right) on behalf 
of the Palm Beach County Bar Association. 


on crime. On December 18 the Great- 
er Miami bar associations, law en- 
forcement agencies and_ interested 
citizens attended a Crime Control 
Conference in Miami. Sponsored by 
the Dade County Bar Association, 
the conference was planned by Miami 
Beach Municipal Judge Murray Good- 
man, chairman of a committee on 
crime control. The conference devel- 
oped from a meeting Goodman at- 
tended in Washington sponsored by 
the Justice Department and _ the 
American Bar Association where the 
necessity of local groups to organize 
such programs was discussed. 

The Orange County Bar Associa- 
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tion called a special committee to- 
gether on December 7 to investigate 
ways of helping law enforcement in 
Orange County. Bar President Wil- 
liam G. Mitchell appointed the Special 
Committee of Safe Streets and Crime 
Control to set goals and select sub- 
committees to study various facets of 
the problem. 

Herboth S. Ryder was named presi- 
dent-elect of the Tampa and Hills- 
borough County Bar Association dur- 
ing the annual election on December 
8. Also elected were seven new mem- 
bers of the Board of Directors: Thom- 
as A. Clark, Herbert G. Goldburg, L. 
David Shear, C. Lawrence Stagg, 
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Captain William V. Chappell, Jr., better known to Flo- 
ridans as Representative Chappell, was honored No- 
vember 17 in a ceremony in Jacksonville. Commander 
of Naval Air Reserve Staff 74 at the Naval Air Reserve 
Training Unit (NARTU), Naval Air Station Jacksonville, 
he was voted by his fellow legislators as the most 
valuable member and most effective debater in the 
Florida House of Representatives. The award was 
presented at the 12th annual Allen Morris Awards 


Luncheon. 


Donald M. Stichter, Charles H. Ross 
and Gary M. Witters. 

Lewis H. Hill Ill, this year’s presi- 
dent-elect, will assume office in Jan- 
uary of 1968 and Ryder’s term will be- 
gin in 1969. 

The Volusia County Bar Associa- 
tion and the Daytona Beach Legal 
Secretaries Association heard a talk 
on the new Rules of Probate and 
Guardianship Procedure on Decem- 
ber 2 by Harold R. Clark, Jackson- 
ville, chairman of The Florida Bar 
Subcommittee which drafted the 
rules. Some 110 persons attended the 
two-hour seminar at which Mr. Clark 
covered the history of probate and 
guardianship, the series of events 
leading up to the Florida Supreme 
Court's adoption of the new rules, 


and a brief discussion of each of the 
rules. A luncheon followed his talk 
at the Daytona Plaza Hotel. John 
Crew, chairman of the Volusia Bar 
Committee on Continuing Legal Edu- 
cation, was in charge of the seminar. 


Office Openings and Removals 

Kenneth F. Oswald, Carter A. Brad- 
ford and Sidney C. Ward, formerly at 
600 East Washington Street, Orlando, 
announce their change of address to 
423 South Orange Avenue, Orlando. 

A former law partner of the firm ot 
Roess, Wight & Burford in St. Peters- 
burg, Winfield E. Wight, Jr. an- 
nounces the opening of his own prac- 
tice at 6203 9th Street, South, St. 
Petersburg. 

Franklin Jay Evans announces the 
relocation of his office to the Alham- 
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bra Medical Building, 147 Alhambra 
Circle, Coral Gables. 

The firm of Fischer and Hinckley 
announces the removal of their law 
offices to Four Hundred Building, 400 
Southeast Sixth Street, Fort Lauder- 
dale, and the association of J. Charles 
Shores, Jr. 

George Barish, formerly located at 
2700 Southwest 87th Avenue, Miami, 
has recently moved to a new location 
at 9526 Bird Road, Miami. 

The firm of Kalle & Weidemeyer 
has opened a branch office at 211 
First Street, North, St. Petersburg. 

Robert P. Kundinger announces the 
relocation of his offices to Suite 201 
Walcott Building, 2605 East Atlantic 
Boulevard, Pompano Beach 33062. 

Formerly with the law firm of 
Blackwell, Walker and Gray, William 
H. Dixon announces the opening of 
an office for the general practice of 
law in Suite 616, Professional Arts 
Center, 1150 N. W. 14th Street, Mi- 
ami. 

Larry E. Buchanan has recently 
opened his private law office at 41 
East Ocean Boulevard, Stuart. 

Donald P. Ewald announces the 
opening of his offices for the general 
practice of law at 215 Plaza First Na- 
tional Bank Building, 630 North Bum- 
by Avenue, Orlando. 

Richard N. Friedman, recently in 
private practice in Washington, D. C., 
and former SEC, Division of Corpora- 
tion Finance, attorney, announces the 
opening of his principal law office at 
Suite 1805, 100 Biscayne Tower, Mi- 
ami. Mr. Friedman is chairman of the 
Committee to Repeal the 25th Amend- 
ment. 

Formerly a member of the firm of 
Goza & George, Charles D. George, 
announces the opening of his offices 
for the practice of law at the Legal 
Arts Building, 501 South Fort Harri- 
son Avenue, Clearwater. 
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A former partner in the law firm of 
Parker, Foster & Madigan in Tallahas- 
see, Seymour H. Rowland, Jr., has 
joined William V. Chappell, Jr., in 
Ocala in forming a new firm for the 
practice of law to be known as Chap- 
pell and Rowland. Offices are located 
at Suite 204, Legal Center, Ocala. 


Partnerships and Associations 

State Representative Gerald A. 
Lewis, formerly located at 66 West 
Flagler Street, and Janet Reno, form- 
erly associated with the firm of Brig- 
ham and Brigham, announce the 
formation of a partnership under the 
firm name of Lewis and Reno with 
offices at 719 City National Bank 
Building, 25 West Flagler Street, Mi- 
ami. 

Lawrence H. Samaha, formerly aide 
to Judge William P. Allen of the 2nd 
District Court of Appeal, has associ- 
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ated with the firm of Pope and Burton 
in Tampa. 

Announcing plans to enter into a 
partnership for the —— practice 
of law are David A. Rhodes and Ralph 
H. Haben, Jr., at 525 8th Avenue, 
Palmetto. 


Bert Sager, Hilery F. Silverman and 
Michael D. Bodne announce the for- 
mation of a partnership for the gen- 
eral practice of law under the firm 
name of Sager, Silverman & Bodne. 
Offices are at Suite 1406, Biscayne 
Building, 19 West Flagler Street, Mi- 
ami. 

Norman H. Goldstein & Gerald 
Franklin announce that Neil H. Chon- 
in has become a partner, and that 
Jerome S. Richardman, formerly with 
the United States Treasury Depart- 
ment, Internal Revenue Service, has 
joined them in the practice of law 
under the firm name of Goldstein, 
Franklin & Chonin. Offices are at 1990 
N. E. 163rd Street, North Miami 
Beach. 

The firm of Nelson, Stinnett, Surfus, 
Korp & Payne announce the associa- 
tion of William A. Saba and the re- 
moval of their Sarasota offices to their 
new building at 2070 Ringling Boule- 


‘vard, Sarasota. 


Other News Of Interest 

State Attorney Clair Davis has ap- 
pointed Jerry D. Bell, St. Petersburg, 
present justice of the peace court 
prosecutor, to serve as an assistant 
state attorney, replacing Fred L. Bry- 
son, who resigned. Bell will be re- 
placed by Robert E. Michael, Jr. 


Broward County Public Defender 
C. Lavon Ward announced recently 
the appointment of two Ft. Lauder- 
dale lawyers to the posts of assistant 
public defenders. They are Leonard 
L. Stafford and State Rep. Richard 
A. Bird. 


The Manatee County commission- 
ers recently hired Palmetto attorney 
Larry Byrd to act as county juvenile 
defender. 

To join the law firm of Deschler 
and Reed, Boca Raton City Attorney 
Timothy P. Poulton has announced 
his resignation effective in December. 


Effective as of November 25, James 
Graham, Cocoa, is the new Brevard 
solicitor replacing interim solicitor E. 
Thom Rumberger, who was to be ap- 
pointed as a special assistant. 


Sheldon J. Schlesinger is the new 
president of the Broward County Trial 
Lawyers Association, Inc. Other offi- 
cers are Harry A. Gaines and John A. 
Thabes, vice presidents; Brian T. 
Hayes, secretary, and T. Paul Hodge, 
treasurer. 

Former Assistant State Attorney 
Robert Jackson, Vero Beach, was re- 
cently presented the Good Govern- 
ment Award at the annual Jaycee 
Good Government and Outstanding 
Young Educator banquet. 

Broward County Solicitor Angeline 
Weir has hired seven new prosecutors. 
Added to the staff, effective in Novem- 
ber, were: Don R. Allen, Stephen Til- 
lotson, Stephen Longo, Bryson Love- 
joy, Ronald Payne, Bruce Lyons and 
George Williamson. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 
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Seventh Circuit State Attorney Dan 
R. Warren has resigned his position 
and plans to return to the practice of 
law. 

John W. McWhirter, Jr., Tampa, 
has been elected president of the 
Florida Society for Crippled Children 
and Adults. 

Public Defender of the Fourth 
Judicial Circuit T, Edward Austin, Jr., 
has been elected to the board of di- 
rectors of the National Legal Aid and 
Defender Association and will serve 
in this capacity for a three-year term. 

Professor David Bolton of the 
School of Law at Southern Methodist 
University recently resigned, effective 
February 1. Bolton, who was special 
assistant attorney general of Florida 
before going to SMU, will move to 
Coral Gables and practice law. 

During the annual meeting of the 
Broward County’s Community Service 
Council Russell E. Carlisle of Ft. 
Lauderdale was named president for 
the 1968 session. 

Prentice P. Pruitt of Tallahassee has 
been appointed as chief staff counsel 
and director of the legal department 
of the Florida Public Service Commis- 
sion. Pruitt succeeds the late James L. 
Graham, Jr. 

On November 15, a Miami lawyer 
and the former commanding general 
of the Marines in Vietnam were hon- 
ored at Barry College’s 27th Founders’ 
Day. Carl T, Hoffman, Gulf Breeze, 
and Lt. General Lewis W. Walt, 
Headquarters Marine Corps, received 
Honorary Doctor of Laws Degrees 
during the day-long celebration. 


New officers have been selected for 
the Orange County Attorneys’ Title 
Insurance Services, Inc. George R. 
Stedronsky, secretary in 1963, took 
over as president. Julian K. Dominick 
was elected vice president, Harold A. 
Ward III, treasurer; John Motsinger, 
secretary, and Wayne E. Childers, 
executive vice president and assistant 
secretary. Jerome Bornstein was 
elected to the board of directors. 

Jeff D. Miller was recently ap- 
pointed law clerk for Judge Harlan 
H. Grooms, U. S. district judge for 
Northern District of Alabama. 

At the regular meeting in Novem- 
ber of the town commissioners of 
Lake Park, Thomas J. Yeager, West 
Palm Beach, was appointed town 
prosecutor. Yeager replaces Frank J. 
Kruzich, who resigned. 

Two new aides to U. S. Attorney 
William Meadows, Neal Sonnett and 
William A. Daniel, Jr., were recently 
sworn in in Miami by Presiding Judge 
Charles Fulton of the Southern Dis- 
trict. 

Cocoa City Attorney Jack Shreve 
and Robert Eagan, Winter Park, have 
been named assistant state attorneys 
for Brevard-Seminole County by 
State Attorney Dominick Salfi. 

Crestview city council recently 
voted to engage Brooks Taylor as city 
attorney, replacing William Dean 
Barrow. 

William O. E. Henry of Bartow will 
become the next president of the Uni- 
versity of Florida Alumni Association, 
effective January 1, succeeding Max- 
well W. Wells, Jr., of Orlando. James 
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L. Ade of Jacksonville and Doyle 
Rogers of Palm Beach were nomi- 
nated for the 1969 presidency. The 
choice of the 1969 president-elect is 
part of the agenda for the Alumni As- 
sociation’s spring meeting scheduled 
in Gainesville March 23. 

C. R. McDonald, Jr., director and 
General Counsel for Citizens Federal 


and also president of the St. Lucie 


County Bar Association, recently 
spoke to the Loan Officers Society, 
Region 1, of the Savings and Loan As- 
sociation. His topic was “Legal and 
Title Problems which arise in Mort- 
gage Lending.” 

Colonel Morris A. Hale, former Air 
Force Judge Advocate, has been ap- 
pointed assistant to the dean, College 
of Law, University of Illinois. 

After ten years service, Lawrence 
Kanzer has resigned from his position 
as attorney for the Florida Industrial 
Commission to enter the private prac- 
tice of law. He has opened a law of- 
fice in Suite 614, Ainsley Building, 
Miami. 

On November 12, Ellis S. Rubin 
was the opening speaker at the An- 
nual Convention of the Southern 
College Personnel Association at Knox- 
ville, Tennessee. Rubin spoke to dele- 
gates from Colleges and Universities 
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Day-long Conference on Crime Control 
sponsored by the Dade County Bar As- 
sociation December 18 in Miami present- 
ed 21 panelists including national speak- 
ers and drew a full-capacity audience. 
Participants included (\.-r.) Dade County 
Bar Association President M. Lewis Hall. 
Jr., Miami; Richard L. Braun, Washington, 
executive assistant to the U. S. Attorney 
General; Earl F. Morris, Columbus, Ohio, 
president of the American Bar Associa- 
tion; Henry E. Petersen, Washington, De- 
partment of Justice’s Chief on Organized 
Crime; Miami Beach Municipal Judge 
Murray Goodman, conference chairman. 
Braun spoke on “Crime Control and Law 
Enforcement”; Morris was featured lunch- 
eon speaker on “‘The Crisis and Challenge 
of Crime in America’; and Petersen gave 
the keynote address at the opening ses- 
sion. 


of 14 states on the subject of “Student 
Rights and Due Process.” 

Attorney General Ramsey Clark re- 
cently appointed Gray B. Tullis as an 
assistant United States attorney to the 
United States attorney, Edward F. 
Boardman, for the Middle District of 
Florida. Boardman has assigned Tul- 
lis to the Jacksonville Division of the 
District. 

Harry Goodmark, West Palm 
Beach, was one of two Floridians to 
be honored at a banquet recently by 
the Friends of 440 in Miami Beach. 
He was honored for devoting his time 
and effort to the betterment of Flor- 
ida’s Compensation Act. 

Governor Claude Kirk recently 
named his administrative aide. Wade 
Hopping, as a member of the com- 
mission to review the state’s laws. 
Other appointees to the Florida Law 
Revision Commission were Rep. Rob- 
ert W. Rust and Bruce Jones, both of 
Palm Beach, Marshall G. Curran, Jr., 
of Ft. Lauderdale, Henry M. Kittleson 
of Bartow, and Henry P. Trawick, Jr., 
of Sarasota. 

Recently named by Governor Kirk 
to the Judicial Council were Wilfred 
C. Varn of Tallahassee and Gerard E. 
Pyszka of Miami. 
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CALENDAR OF LEGAL EVENTS 
1968 


January 23-25—Judicial Concern for Children in Trouble, 
Conference of The Florida Juvenile Court Foundation 
and the Florida Congress of Parents and Teachers, 
Robert Meyer Motor Inn, Orlando. 


January 24—Dade County Bar Association CLE series, "The 
Art of Cross-Examination," 1 p.m., 111 N.W. lst 
Avenue, Miami. 


January 3l1—Dade County Bar Association CLE series, "1967 
Florida Legislation Affecting the Practice of Law,” 
1 p.m., 111 N.W. lst Avenue, Miami. 


February 7—Dade County Bar Association CLE series, 
"Representing the Property Owner in a Condemnation 
Case," 1 p.m., 111 N.W. lst Avenue, Miami. 


February 8-10—-Fifth Annual Southeastern Seminar on Govern- 
ment Contracts and Procurement Law, Regency Hyatt 
House, Atlanta. 


February 9—Budget Committee, The Florida Bar, Tallahassee, 
10 a.m. 


February 14—Dade County Bar Association CLE series, "How 
to Handle a Will Contest," 1 p.m., 111 N.W. lst 
Avenue, Miami. 


February 14-20-Midyear Meeting, American Bar Association, 
Palmer House, Chicago, Illinois. 


February 29-March 2-Fourth Annual Assembly of Members of 
Lawyers' Title Guaranty Fund, Robert Meyer Motor Inn, 
Orlando. 


March 1-2—Supreme Court Committee on Standard Jury In- 
structions in Criminal Cases, Orlando. 


March 15-16—Annual Institute on Business Transactions in 
Latin America, Hilton Plaza Hotel, Miami Beach. Direct 
inquiries to U. of M. Law Center, P. 0. Box 8087, 
Coral Gables 33124. 


April 26—First presentation CLE Course on Probate 
Practice, Gainesville. 


May 22-25-—-18th Annual Convention of The Florida Bar, 
Americana Hotel, Miami Beach. 


May 22-25—American Law Institute, Washington, D. C. 


July 8-12-—Twelfth Conference of International Bar Associa- 
tion, Dublin, Ireland. 


August 5-9-ABA Annual Meetings, Headquarters, Philadelphia 
Convention Center, Philadelphia, Pa. 


September 23-27-Third Annual Southern Federal Tax 
Institute, Regency-Hyatt House, Atlanta, Georgia. 
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LOCAL BAR ASSOCIATION PRESIDENTS 


BAY COUNTY BAR ASSOCIATION 
Raymond L. Williams, President 
303 Magnolia 

ARD COUNTY BAR 
Cari W. Pearson, President 
P. O. Box 1048 

BROOKSVILLE BAR A 
Ronald H. Mountain, President 
615 Lamar Avenue 

BROWARD CO! 


.Panama City 


. . Titusville 


BAR 
Russell B. Clarke, President 
3801 N. Fed, Highway 
CHARLOTTE COU BAR 
Jack R. Schoonover, President 
227 Street 
CLEARWATER BAR 
Fred J. Wilder, President 
P. O. Box 84 
COLLIER COUNTY BAR 
President 
alc’ uildin Naples 
CORAL GABLES BAR ASSOCIATION 


Ainslee R. Ferdie, President 
Suite 202-4, 2315 S.W. 


Clearwater 


Coral Gables 
BAR ASSOCIATION 
M. Lewis Hall, President 
150 S.E. 2nd Coral Gables 
DeSOTO © COUNTY: BAR ASSOCIATION 
Hugh G. Jones, President 


Thomas J. Hanion it. 
409 Broxburn Ave. 

lorida Chapter 
Vincent K. Antle, President 
701 Geronimo Drive 

Florida Chapter 
Richard Hill Merritt, President 


Coral Gables 


Doris H. President 
Fla. Industrial Com Tallahassee 
GULF BEACHES BAR ASSOCIATION OF 
PINELLAS COUNTY 


Melvin E. Page, Jr., President 
Treasure Island 


260 107th Avenue 
HARDEE COUNTY ASSOCIATION 
President 
Wauchula 


oO. 
HIALEAH-MIAMI- SPRINGS BAR ASSOCIATION 
William J. McCluskey, President 
Hialeah 


1ATION 
Sebring 


, President 


Irving Preside 
1000 N. Krome Ave. Homestead 
INDIAN RIVER COUNTY BAR ASSOCIATION 
Byron T. Cooksey, President 
Vero Beach 


58 

1711 Barnett Bk. BI Jacksonville 
LAKE CITY BAR ASSOCIA 

Milo |. Thomas, Jr., President 

228 E. Duval Street Lake City 
LAKELAND BAR ASSOCIATION 

George C. Carr, President 

P. O. Box 465 Lakeland 
LAKE-SUMTER BAR ASSOCIATION 

Walter S. aaa President 


Leesburg 


A 

Travis A. Jr., President 

P. O. oom 13 t. Myers 
MANATE! COUNTY BAR ASSOCIATION 

Johnston, Jr., President 

36 Manatee National Bank Bide. Bradenton 
MARION COUNTY BAR ASSOCIATION 

Victor —. President 


BAR 
Thomas H. Thurlow, Jr., President 


Box 775 
MIAMI BEACH BAR ASSOCIATION 
Leonard Weinstein, President 
420 Lincoln Road Miami Beach 
ROE UNTY BAR ASSOCIATION 
Paul E. Esauinaldo, President 
1329 2nd Street Key West 
NASSAU COUNTY BAR ASSOCIATION 
c. Jr., President 
P. O. Box 711 Fernandina Beach 


Stuart 


H BROWARD BAR 

Patrick L. Bailey, President 

P. O. Box 549 Pompano Beach 
NORTH DADE BAR ASSOCIATION 

Herbert President 

1799 N.E. 164th St. North Miami Beach 
OKALOOSA-WALTON CO. ASSOCIATION 

James E. President 


UNTY BAR ASSOCIA 
William G. Mitchell, President 

P. O. Box 
OSCEOLA 

Ellis F. Davis, President 

4 Darlington Ave. 
PALM B H COUNTY BAR 

Harry A. Johnston II, President 

P. O. Box 48, Harvey Bidg. West Palm Beach 
PASCO COUNTY BAR ATION 

James J, Altman, President 

200 West Main Street 
W 1A 
Releford McGriff, President 

P. O. Box 516 Jacksonville 
PUTNAM COUNTY BAR ASSOCIATION 

Jackson Bryan, President 

P. O. Drawer C Palatka 
SARASOTA COUNTY BAR 

James W. Cullis, President 

2041 Main St. ... Sarasota 
SEMINOLE COUNTY BAR ASSOCIATION 

Kenneth M. Leffler, President 

P. O. Box H 
SOUTH BROWARD BAR ASSOCIA’ 

S637 President ott 
SOUTH MIAMI ‘DISTRICT BAR ASSOCIATION” 

Julius Erstling, President 

7209 S.W. 59th Avenue ..... South Miami 
SOUTH PALM BEACH COUNTY BAR 
ASSOCIATION 

Poulton, President 

Box Boca Raton 


SPANISH-AMERICAN BAR ASSOCIATION 
Juan |. Carreras, President 
549 Pan American Bk. Bidg. Se 
ST. JOHNS COUNTY BAR 1A 
Richard G. Weinberg, President 
25 Orange Street St. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 
> R. McDonald, President 
0. Box 3308 Fort Pierce 
st. ‘PETERSBURG BAR ASSOCIATION 
William Gay, President 
512 Hall Building St. Petersburg 
TALLAHASSEE BAR ASSOCIATION 
John Jr., President 
1 


Sanford 


Tallahassee 


SBOROUGH 
Lewis H. Hill President 
1014 First Bid, Tampa 
VOLUSIA COU AR ASSOCIATION 


Warren tole, resident 
444 North Beach St. Daytona Beach 
PASCO BAR 


Allgood, Jr., President 
Box 965 
122 West a Street 


WINTER H. 
Bobby Webb. President 


New Port Richey 


Winter Haven 


SECOND. ASSOCIATION 
, President 


oO. x 480 
THIRD JUDICIAL ee BAR ASSOCIATION 
President Leke City 


x 243 
FIFTH CIRCUIT BAR ASSOCIATION 
Troy Hall, Jr.. President 
O. Drawer 678 Teveres 
EIGHTH JUDICIAL | BAR 
Gainesville 
TENTH ASSOCIATION 
c. B. ers, Jr., Preside 
P.O. Box 1079 Lake Wales 
TWELFTH | CIRCUIT ASSOCIATION 
William President 
P. Box 1068 Arcadia 
FOURTEENTH JUDICIAL CIRCUIT 
iti J ight, President 
Phi ames Kni 
P.O Box 375 Blountstown 


THE FLORIDA BAR JOURNAL 


1ON 
Brooksville 
10 W. Magnolia Street Arcadia ne 
THE FEDERAL BAR ASSOCIATION 
t 
P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 
FLORIDA GOVERNMENT BAR ASSOCIATION 
HIGHLANDS COUNTY BAR ASSOC 
Ernest M. Breed, Jr. 
P. O. Box 591 
HOMESTEAD BAR ASSOCIATION THE 
JACKSONVILLE BAR ASSOCIATION 
James L. Ade, President w 
re 
ON 
= THE SOCIETY OF THE OF a 
THE FIRST JUDICIAL CIRCUIT ‘ 
; 


PEACE MIND 
AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtcrs to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended to. 

Today's buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 
them to obtain for him a land title insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Boker County 
BAKER LAND & ABSTRACT CO. 
Macclenny, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT 
cO., INC, 
Panama City, Florido 


Bradford County 


BRADFORD “county ABSTRACT CO. 


Starke, Floridu 


Brevard County 


ABSTRACT. & TITLE CORP. OF FLA. 


Titusville, Florida 


Brevard County 


ABSTRACT. & TITLE CORP, OF FLA. 


Melbourne, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 


co. 
Fort Lauderdale, Flor do 
Charlotte County 


ABSTRACT i TITLE CORP. OF FLA. 


Punta Gorda, Florida 


Citrus County 
CITRUS ‘TLE co. 
Inverness, Floride 


Clay County 


TITLE ’ TRUST COMPANY OF FLA. 


Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, “Florida 


County 
TITLE (0. OF NAPLES 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florido 


Dade County 


ABSTRACT & TITLE CORP, OF FLA. 


Miami, Florida 


Dade Courty 
DADE- COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Flori¢o 


Desoto County 
DESOTO ABSTRACT COMPANY 
Aicadia, Florida 


Duval County 


TITLE M4 TRUST COMPANY OF FLA. 


Jacksonville, Florda 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 

Franklin County 
DODD TITLE COMPANY, INC. 
Apalackicola, Florida 

Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 

Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Flor:da 


Hamilton County 


HAMILTON "ABSTRACT & TITLE CO. 


Jasper, 
Hendry Coun’ 
HENDRY. County TITLE & 
ABSTRACT (CO. 
LaBelle, Florida | 


Hightands County 
HIGHLANDS SECURITY ABSTRACT 
& TITLE COMPANY 
Sebring, Fior'do 
Hillsborough County 
VAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Flonda 
Holmes County 
BONIFAY "ABSTRACT COMPANY 
Bonifay, Florida 
Holmes Coun 
FLORIDA “LAND TITLE & TRUST 
COMPA 
Indian Kiver Coun 
INDIAN RIVER ‘county ABSTRACT 


co. 
Vero Beach, Florido 


Jackson County 
LAND TITLE & TRUST 
COMPA 
Florido 


Lake Cou 
LAKE. "ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN "ABSTRACT ‘COMPANY 
Quincy, Florida 


Manatee ‘ourty 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO, 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Flerids 
Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO, 
Stuart, Flordo 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE (CO. 
Fernandina Beach. Florida 
Okaloosa County 
HARRELL litte CORP, 
Fort Wal‘on Beach, Florida 
Orange County 
FIDELITY. TITLE & GUARANTY co. 
Orlando, Flotida 
Palm Beach County 
= BEACH ABSTRACT & TITLE 


West Palm Beach, Florida 

Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 

Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 

Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 

Polk County 
LAKELAND ABSTRACT COMPANY 
Lakeland Florido 

Putnam County 
PALATKA "ABSTRACT & GUARANTY 

co. 


Palatka, Florida 

St. Johns ‘ounty 
ST. JOHNS COUNTY AGSTRACT CO. 
St. Augustine, Floride 

St. Lucie County 
ABSTRACT & TITLE CORP OF FLA. 
Ft. Pierce, Florids 

Sarasota County 
GUARANTEE ABSTRACT & TITLE 

INSURANCE CO. 

Sarasota, Floside 

Seminole Count: 
FIDELITY TITLE & GUARANTY CO. 
Orlando, 

Suwannee Count 
HAMILTON & TITLE CO. 
Jasper, Florida 

Washington County 
FLORIDA LAND TITLE & TRUST 


0., 
Marianna, Floride 


**In addition to the above agents, Title & Trust Company of Florida is represented in nearly every 
county in Florida. For information, inquire at the home office — 200 East Forsyth St., Jacksonville. 
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Announcing 


with 


Civil Procedure. 


THE HARRISON 
LAW BOOK 


Morton Hawkins 
Richard W. Smith 


FEDERAL CIVIL PRACTICE 


COMPARATIVE FLORIDA TREATMENT 


Authored by: HAROLD A. KOOMAN, a graduate of Harvard Law 
School in 1927, active practice of law in FLORIDA for over 40 years. 
Formerly lectured in law at Stetson University on the Federal Rules of 


FIRST new complete comprehensive 
treatise of Federal Rules in Civil 
Procedure published since amend- 
ments of July 1, 1966 


FOR FLORIDA 


SPECIAL Comparative Analysis of 
New Florida Rules, effective January 
1, 1967, to Federal Rules. 


TWO TREATMENTS IN ONE SET: 


1—Florida and Federal Rules An- 
alytically compared. 


2—A Treatise on Federal Rules. 


EACH CHAPTER of this work is de- 
voted to one of the eighty-six Fed- 
eral Rules of Civil Procedure and 
each chapter of the Florida Treat- 
ment is devoted to the comparative 
Florida Rules. Decisions of the Fed- 
eral and Florida Courts are included 
with thorough, authoritative Annota- 
tions. 


PREPUBLICATION PRICE, 


including Florida Treatment, 
$38.00, per Binder Volume. 


To be compieted in FOUR BINDER 
VOLUMES. VOLUME 1 NOW READY. 


COMPANY 


PUBLISHERS 


178-180 Pryor St. S.W., Atlanta, Ga. 30303 
(P. O. Box 4214) 


FLORIDA REPRESENTATIVES 


MRS MARLENE WURST G 
UNIV MICROFILMS LTR SERVICES 
XEROX CORPORATION 


ANN ARBOR MICHIGAN 


0481 = 48106 
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